1 Updated 95-96Wis. Stats. Database COMMENCEMENT OF CRIMINAL PROCEEDINGS 968.02

CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.21 Search warrant; secrecy
968.02 Issuanceand filing of complaints. 968.22 Effect of technical irregularities.
968.03 Dismissal or withdrawal of complaints. 968.23 Forms.
968.04 Warrant or summons on complaint. 968.24 Temporary questioning without arrest.
968.05 Corporations or limited liability companies: summons in criminal case€968.25 Search during temporary questioning.
968.06 Indictment by grand jury 968.255 Strip searches.
968.07 Arrest by a law enforcementfiafer. 968.256 Search of physically disabled person.
968.075 Domestic abuse incidents; arrest and prosecution. 968.26 John Doe proceeding.
968.08 Release by law enforcemenfioér of arrested person. 968.27 Definitions.
968.085 Citation; nature; issuance; release of accused. 968.28 Application for court order to intercept communications.
968.09 Warrant on failure to appear 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.10 Searches and seizures; when authorized. communications.
968.11 Scope of search incident to lawful arrest. 968.30 Procedurdor interception of wire, electronic or oral communications.
968.12 Search warrant. 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.13 Search warrant; property subject to seizure. prohibited.
968.135 Subpoena for documents. 968.32 Forfeitureof contraband devices.
968.14 Use of force. 968.33 Reports concerning intercepted wire or oral communications.
968.15 Search warrants; when executable. 968.34 Use of pen register or trap and trace device restricted.
968.16 Detention and search of persons on premises. 968.35 Application for an order for a pen register or a trap and trace device.
968.17 Return of search warrant. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.18 Receipt for seized property 968.37 Assistancen the installation and use afpen register or trap and trace
968.19 Custody of property seized. device.
968.20 Return of property seized. 968.38 Testingfor HIV infection and certain diseases.
Cross—reference: See definitions in £67.02 objectionis waived if not raised prior to triaiGelhaar vState, 58 W (2d) 547, 207
NW (2d) 88.

i “ imi ina” To chage a defendant witthe possession or sale of obscene materials the com
968.01 Complamt. (l) Facsimile machine” has the mean plaintmust allege that the defendant knew the nature of the materialsge thetr

ing given in s134.72 (1) (a) heacted “feloniously” is instiicient to chage scienter State vSchneider60 W (2d)
(2) Thecomplaint is a written statementtbe essential facts 56137'12]1 NV\{ (2%6305 0 based on the polidizel atoment of wihat th
i i H ecomplaint here being based on the police®i’'s sworn statement or whal e
constitutingthe ofense chaged. A person may make a complaing,

. ? . . egedvictim described as having actually happened meets the test of reliability of
oninformation and belief. Except as providedub.(3), the com  theinformer and constituted probable cause for the magistrate to proceed with the
plaint shall be made upon oath before a district attorney or judggiancef a warrant calling for the arrest of the defendant. Allisdbtate, 62 W
asprovided in this chapter d) 14, 214 NW (2d) 437.

. . An absolute privilege attached to the alleged defamatory statements made by the
(3) A person may comply with sug®) if he or she makes the defendanabout the plaintffto an assistant district attornzyseeking issuance of a

oathby telephone contact with the district attorney or judge, sigfigninal complaint. Begman v Hupy 64 W (2d) 747, 221 NW (2d) 898.

: ; B criminal complaint sdiciently alleges probable cause that the defendant has
the statement and immediately thereafter transmits a copy of gaﬁmittedthe alleged dénse when it recites thatparticipant in the crime has

signedstatement to the district attorney or judging a facsimile - admittedhis own participation and implicates the defendant, since an inference may
machine. The person shall also transmit the original signed-stafg reasonably drawn that the participant is telling the trutht vR8fate, 65 W (2d)

N " L h P 3,223 NW (2d) 446.
ment, without using a facsimile machine, to the district attorne A complaint, alleging defendant lglerized a trailer at a construction sited

OrjUdge-_ If the complaint is filed, both the original and the com4sedn part upon the hearsay statements of the construction foreman that tools found
shall be filed under $968.02 (2) in defendant automobile had been locked in the traileas suficient to satisfy the
History: 1989 a. 3361995 a. 351 two—prongedest ofAguilar. Anderson vState, 66 W (2d) 233, 223 NW (2d) 879.

While a complaint in a criminal prosecution issued subsequent to arrest does, r@genote t0 943.20, citing JacksonState, 92 W (2d) 1, 284 NW (2d) 685 (Ct. App.
havefor its purpose authorization for the seizure of the person of the defendant, t . . i . e i i X
ajurisdictional requirement for holding him for a preliminayamination or other ~ In determining siiciency of complaint, credibility of informantsr witnesses is
proceedingsaccordingly the face of the complaint and anyiddvits annexed adequatelyested by 2—prongeduilar standard. State Marshall, 92 W (2d) 101,
theretomust recite probable cause for defendadétention. State ex rel. Cullen v 284NW (2d) 592 (1979).
Ceci, 45 W (2d) 432, 173 NW (2d) 175. Seenote to 3451, citing State Wvhite, 97 W (2d) 193, 295 NW (2d) 346 (1980).
To be constitutionally stitient to support issuance of a warrant of arrest and show Application of Franks rule to criminal complaint discussed. Std#aun, 123 W
probablecause, a complaint must contain the essential facts constitutingethseof (2d) 375, 367 NW (2d) 209 (1985).
chargedhence a complaint in the instant case upon which the warrant for arrest of ormssimilar to the uniforntrafiic citation which are used as complaints to initiate
defendantsoommate wasssued was fatally defective in merely repeating the larcriminal prosecutions in certain misdemeanor cases issued by thé aressiifi-
guageof thestatute allegedly violated. (LanguageSiateexrel. Cullenv. Ceci, 45 cientto confer subject matter jurisdiction on the court but any conviction which
W (2d) 432, that evidence at the hearing may be used, withdrawn.). Stiileams,  resultsfrom theiruse in the manner described in the opinion is null and void. 968.02,
47TW (2d) 242, 177 NW (2d) 61 968.04,971.01, 971.04, 971.05 and 971.08 discussed. 63@éty. 540.
Asto a chage of resisting arrest, a complaint statedtatutory language is $if
glseg.tand no further facts are necessajate v Smith, 50 W (2d) 460, 184 NW (2d) gea 0o |ssuance and filing of complaints. (1) Except as
A complaint is siffcient as to reliability of hearsay information where thicef  Otherwiseprovided in this sectiora complaint chaing a person
makingit states that it ibased on a written statement of the minor victim of theyith an ofense shall be issued only by a district attorne;hef

offensechaged. State.\Knudson, 51 W (2d) 270, 187 NW (2d) 321. R f ;
A complaint in a prosecution fdisorderly conduct, which alleged that the de#endcountyWhere the crime is alleged to have been committed. A

antat a stated timand place violated 947.01 (1), by interfering with a polieat cOMplaintis issued when it is approved for filily the dlSt”Pt

the complainant, while he was taking another person into custodstated that the attorney. The approval shall be in the form of a written
chargewas based on the complainargersonal observations, met the test of legajndorsemenbn the complaint

sufficiencyand did not lack specificitgo as to invalidate his conviction. State v . ) X . . .
Becker,51 W (2d) 659, 188 NW (2d) 449. (2) After a complaint has been issued, it shall be filed with a

Defendantaives objection to the didiency of the complaint by not objecting judgeand either a warrant or summons shall be issued or the com

beforeor at the time he pleaded to the information. Dagtate, 52 W (2d) 122, 187 b [ "
NW (2d) 790. plaintshall be dismissed, pursuant t®88.03 Such filing com

A complaint alleging that an unidentified man stole property and gave it to defeRa€ncesthe action.
antwho passed it on is indigient in not alleging that defendant saw the theft or knew istri i i i
thatthe property was stolen. StateHaugen, 52 W (2d) 791, 191 NW (2d) 12. (3) h.( a dlS_‘»trlC_t ?momey refuses. or |s_l_mavallable to |_ssu_e a
complaint,a circuit judge may permit the filing of a complaint, if

A complaint is not defective because based on statements ficanwhich can A : . )
not be admitted at the trial because Mizanda warning was not given. Suan thejudge findsthere is probable cause to believe that the person
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to be chaged has committed asffense after conducting a hear  (2) Summons. (a) In any casthe district attorneyafter the
ing. If the district attorney has refused to issue a complaint, heissuanceof a complaint, may issue a summons in lieu of regquest
sheshall be informeaf the hearing and may attend. The hearingg the issuance a warrant. The complaint shall then be filed
shallbe ex parte without the right of cross—examination. with the clerk.

(4) If the alleged violator under948.55 (2)or948.60 (2) (c) (b) In misdemeanor actions where the maximum imprison
is or was the parent or guardian of a child who is injured or disgentdoes not exceed 6 months, the judge shall issue a summons
asa result of an accidental shooting, the district attorney may camsteadof a warrant unless the judge believes that the defendant
sider,among other factors, the impact of the injurgleath on the will not appear in response to a summons.
alleged violator when deciding whether to issue a complaint (c) If a person summoned fails to appear in response to-a sum
regardingthe alleged violation. This subsection does not restrigfonsissued by a district attornepe district attorney may pro
the factors that a district attorney may consider in decidingeedto file the complaint as provided in&8.02and, in addition
whetherto issue a complaint regarding any alleged violation. to indorsing his oher approval on the complaint, shall indorse

History: 1977 c. 4491991 a. 139 uponthe complaint the fact that the accused failed to respond to
Judgeabused discretion in barrirmublic from hearing under (3). State ex rel.asummons
Newspapers. Circuit Court, 124 W (2d) 499, 370 NW (2d) 209 (1985). '

Judge’sorder under (3) is not appealable. Gavcudaroney 127 W (2d) 69377 (3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:
NW (2d) 201 (Ct. App. 1985). 1. Be in writing and signed by the judge

Sub.(3) does not give trial court authority to order district attorney to fiferaifit ’ 9 9 . y judge. .
or additional chages than those already brought. Unnamed Petitiongalworth 2. State the name of the crime and the sectlorgeblamd
Circuit Ct., 157 W (2d) 157, 458 NW (2d) 575 (Ct. App. 1990). numberof the section alleged to have been violated.

See note to 968.01, citing 63 Atgen. 540. B .
Judicial scrutiny of prosecutorial discretion in decision tmtfile complaint. 3. Have attached to it a copy of the complaint.

Becker. 71 MLR 749 (1988). 4. State the name of the person to be arrested, if known, or if
notknown, designate thgerson to be arrested by any description

968.03 Dismissal or withdrawal of complaints. (1) If by which the person to be arrested can be identified with reason

thejudge does not find probable cause to believe thaffanse ablecertainty

hasbeen committed or that the accused has committed it, the judges_ State the date when it was issued and the name of the judge

shallindorsesuch finding on the complaint and file the complainfho issued it together with the title of the judgefice.

with the clerk. 6. Command that the person against whbencomplaint was
(2) An unserved warrant or summons shallthet request of madebe arrested and brought beftite judge issuing the warrant,

thedistrict attorneybe returned to the judge who may dismtiies or., if the judge is absent or unable to act, before some other judge
action. Such request shall be in writing, it shall state the reasqAshe same county

thereforin writing and shall be filed with the clerk. 7. The warrant shall be in substantially the following form:
(3) The dismissals in subgl) and(2) are without prejudice. gTATE OF WISCONSIN,
History: 1993 a. 486

.... County
968.04 Warrant or summons on complaint. (1) War- State of Visconsin
RANTS. If it appears from the complaint, or from afigdvit or vSs.

affidavitsfiled with the complaint or after an examination under (pefendant(s))
oathof the complainant or witnesses, when the judge determirﬁgE STATE OF WISCONSIN © ANY LAW ENFORCEMENT
thatthis is necessarshat there is probable causebelieve that ~rr~ER:

an offense has been committed and that the accused has com lai f which i hed. having b filed with
mitted it, the judge shall issue a warrant for the arrest of the A cOmplaint, copy of which is attached, having been filed wit

defendanbr a summons in lieu thereof. The warransammons M€ accusing the defendant(s) of committing the crime afan.

shallbe delivered forthwith to a law enforcemerfiar for ser ~ Ua7Y t0 Sec. ..., Stats., and | having found that probable cause
vice. existsthat the crime was committed by the defendant(s).

(a) When an accused has been arrested without a warrant andCy &re. therefore, commanded to arrest the defendant(s) and
is in custody or appears voluntarily before a judge, no warr dng '“f'tﬁefore mte, oif I am not available, before some other
shall be issued and the complaint shall be filedhwith with a judgeot this county

judge. Dated ...., 19...
(b) A warrant or summons may be issiych judge in another ...(Signature)
county when there is no available judge of the county in which the ....(Title)

complaintis issued. The warrant shall be returnable before a 8. The complaint and warrant may be on the stmm. The
judgein the county in which the feinse alleged in the complaintwarrantshall be beneath the complaititseparate forms are used,
wascommitted, and the summons shall be returnable before theéopy of the complaint shall be attached to the warrant.

circuit court of the county in which thefefise alleged in the com (b) Summons. 1. The summons shall command the defendant

plaintwas committed. . to appear before a court at a certain time and place and shall be in
(c) Ajudge may specify geographical limits for enforcemendubstantiallythe form set forth in subg@.
of a warrant. 2. A summons may be served anywhere in the state and it shall

(d) An examination of the complainant or witness under sube served bydelivering a copy to the defendant personally or by
(1) may takeplace by telephone on request of the person seekiegvinga copy at the defendasitisual place of abode with a per
the warrant or summons unless good cause to the contragn of discretionresiding therein or by mailing a copy to the
appears.The judge shall place each complainant or witness undsfendant’slast-known address. It shall be served by a law
oathand arrange for all sworn testimony to be recorded, either éyforcemenbfficer.
astenographic reporter or by meafsa voice recording device. 3. The summons shall be in substantially the following form:
Thejudgeshall have the record transcribed. The transcript; certi a. When issued by a judge:
fied as accurate by the judge or reporéer appropriate, shall be
filed with the court. If the testimony wascorded by means of aSTATE OF WISCONSIN,
voice recording device, the judge shall alfite the original --.- County
recordingwith the court. State of Vikconsin
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VS.
.... (Defendant)
THE STATE OF WISCONSIN D SAID DEFENDANT

A complaint, copy of which is attached, having been filed witk,

me accusing the defendant of committing the crime ofontrary
to sec. ...., Statsand | having found that probable cause exists tl
the crime was committed by the defendant.
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968.05 Corporations or limited liability companies:
summons in criminal cases. (1) When acorporation or lira
ited liability company is chajed with the commissioof a crimi

nal offense, the judger district attorney shall issue a summons
ttingforth the nature of the f@ihse anccommanding the corpo
ration or limited liability company to appear before a court at a

r?ﬁecifictime and place.

(2) Thesummons for the appearance of a corporation ar lim

You, ...., are, therefore, summoned to appear before Brancheq jiability company may be served psovided for service of a

of the .... court of .... County at the courthouse in the City of ....dq

answersaid complaint, on ...., 19.., at .... o’clock in thenoon,
andin case of your failure to appearwarrant for your arrest will
beissued.

Dated ...., 19...
....(Signature)
....(Title)
b. When issued by a district attorney:
STATE OF WISCONSIN,
... County
State of Visconsin
vSs.
.... (Defendant)
THE STATE OF WISCONSIN © SAID DEFENDANT

A complaint, copy of which is attacheldaving been made
beforeme accusing the defendant of committing the crime of
contrary to sec. ...., Stats.

You, ...., are, therefore, summoned to appear before Branc

of the .... court of .... County at the courthouse in the City of ....

answersaid complaint, on ...., 19.., at .... o’clock in thenoon,

andin case of your failure to appearwarrant for your arrest may

beissued.
Dated ...., 19...
.... (Signature)
.... District Attorney

mmonsupon acorporation or limited liability company in a
civil action. The summons shall be returnable not lesstBan
daysafter service.

History: 1993 a. 12.

Cross-reference: See s973.17for provision for default judgment against a-cor
poration.

968.06 Indictment by grand jury . Uponindictment by a

grandjury acomplaint shall be issued, as provided b968.02

upon the person named in the indictment ang#rson shall be

entitledto a preliminary hearing underg70.03 and all proceed

ings thereafter shall be the same as if the person had been initially

chargedunder s968.02and had not been indicted by a grand.jury
History: 1979 c. 291

968.07 Arrest by a law enforcement officer . (1) A law
enforcemenbfficer may arrest a person when:

(@) Thelaw enforcement diter has a warrant commanding

‘thatsuch person be arrested; or
h

(b) The law enforcement fider believes, on reasonable
%ounds,that a warrant for the persararrest has been issued in
this state; or

(c) The law enforcement fider believes, on reasonable
grounds,that a felony warrant fothe persors arrest has been
issuedin another state; or

(d) There are reasonable grounds to believe that the pisrson
committingor has committed a crime.

(2) A law enforcement diter making a lawful arrest may

4. The complaint and summons may betloa same form. commandthe aidof any person, and such person shall have the
The summons shall beeneath the complaint. If separate formgamepower as that of the law enforcemerftaefr.

areused, a copy of the complaint shall be attached to the sum(3) If the alleged violator under948.55 (2)or948.60 (2) (c)
mons. . is or was the parent or guardian of a child who is injured or dies
(4) ServicE. (a) The warrant shall be directéal all law as a result of an accidental shooting, no law enforceméoerof
enforcemenbfficers of the state. A warrant may be sera@§  may arrest the alleged violator until at least 7 days after the date
wherein the state. of the shooting.
(b) Awarrant is served by arresting the defendant and informHistory: 1991 a. 1391993 a. 486

ing the defendant as soon as practicable of the nature of the cr(ijn'fem”Ce have probable cause for arrest without a warrant they may break down a
with which the defendant is cf ) oorto efectthe arrest after announcing their purpose in demanding admission. The

remedyfor excessive force is not dismissal of the criminal géarNadolinskiv.
(c) An arrest may be made bylaw enforcement fi€er with- StiteAG Wt(sd) 25’9- |17;n NW fd) 4%3- o at Houal s invalid
i ; ) ; n arrest based soletyn evidence discovered after an illegal search is invalid.
outa warrant in the law enforcementicér’s possession when theStateex rel. Furlong vWaukesha County Court, 47 W (2d) 515, 177 NW (2d) 333.
!aW enforcement dicer h_aS knowlgdge that a warrant has beenWhile probable cause for an arrest without a warrant requirearttaficer have
issued. In suchcase, the @iter shall inform the defendant as soomorethana mere suspicion, he does not need the same quantum of evidenee neces
i i whi saryfor conviction, but only information which would lead a reasonalfleesfto
?Ssggg;té%able of the nature of the crime withich the defendant believethat guilt is more than a possibilityhich information can bbased in part

on hearsay State vDiMaggio, 49 W (2d) 565, 182 NW (2d) 466.
(d) Thelaw enforcement @iter arresting a defendant shall An Offi%%r \rllvet(ézdd?%gavl% Z \"\Ivs\r/r?;é)lré 2183 possession to makid arrest. Schill
; : tate, s .
IndorseUpon the w.arra’nt the time ar.]d place of the arrest and tlh n arrest is valid where defendant, when approached by fiberp¥olunteered
law enforcement diter’s fees and mileage therefor the statement that he assumed they would be looking for him because he had been
History: 1973 c. 121975 c. 3941, 199, 1977 c. 44%s.480, 497, 1983 a535 thelast person to see the victim alive. Schertitate, 51 W (2d) 600, 187 NW (2d)
Sup.Ct. Order 141 W (2d) xiii (1987)1987 a. 1511993 a. 486 853.

Judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons Police have grounds to arrest withauvarrant where they have information from
to be issued upon the basis of sworn recorded testimony received by telephona mliable informer that a crime is to be committed, where they check the information

requesbf the person seeking the warrant or summons unless goodcdhseon

andwhere defendants attempt to escape when stopped. Moftate, 53 W (2d)

trary appears. The telephopecedure permits faster processing of the applicatiof62, 193 NW (2d) 874.

while preserving a record of the basis for subsequent refRaOrder dective Jan.
1,1988]
See note to 968.01, citing StateMlliams, 47 W (2d) 242, 177 NW (2d) 61
A warrant was properly issued upon sworn testimony of a §kieaifan accom

A person is not under arrest and thecef is not attempting an arrest, so far as the
right to use force is concerned, urtie person knows or should know that the person
restrainingor attempting to restrain him is arficér. Celmer. Quarbeg, 56 W (2d)
581,203 NW (2d) 45.

plice had confesseand implicated defendant, since reliable hearsay is permitted andAn arrest pursuant to a valid warrant is legal even thougbfitber entered defen
a confession is not inherently untrustworti@krasinski. State, 51 W (2d) 210, 186 dant'shome without warning or knocking, and therefore the court had personal juris
NW (2d) 314. diction. State vMonsoor 56 W (2d) 689, 203 NW (2d) 20.

Wherecomplaint alleged thaeliable informant procured sample of drugs from  Thefact that a witness had identified defendant by photograph wisientfto
defendant'sipartment, inference that informant observed defersipogsessioof  supportan arrest even though the witness wasatiotved to identify him at the trial.
controlledsubstance satisfied Aguilar test. ScoBtate, 73 W (2d) 504, 243 NW (2d) Statev. Wallace, 59 W (2d) 66, 207 NW (2d) 855.

215. Seenote to Art. |, sec.1], citing State vTaylor, 60 W (2d) 506, 210IW (2d) 873.
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Enforcementofficers may make constitutionally valid arrests witheatrrants  jntent of this section to protect victims of domestic violence, the
under(1) (d) where they have reasonable grounds to believe that the person has ; i cfl [
mitteda crime. Rinehart \Btate. 63 W (2d) 760, 218 NW (2d) 323. feffativedegree of injury or feanflicted on the persons involved

Thepolice forceis considered as a unit. Where there is police—channeled comnndany history of domestic abubetween these persons, if that

nicationto the arrestingfficer and he acts in good faith, the arrest is based on prohistory can reasonably be ascertained by thieenf
able cause when facts exist within the police department. Stiears, 68 W (2d) y s ..
217,229 NW (2d) 103. c. A law enforcement @iter’s decision as to whether oot

Wherebags were heavy and contained brick—bkjects obtained in overnight trip t0 arrest undethis section may not be based on the consent of the

andwhere defendarg’house was under surveillance, there was probable cause @&t i i i
arrestfor possession of marijuana. Stat€kelps, 73 W (2d) 313, 243 NW (2d) 213.Wétlm to any SUbsequent prosecution or on the relatlonShlp of the

Testunder (1) (d) is whether arrestindioér could have obtained warrant on the personanOIVed in the incident.
basis of information known prior to arrest. Police may rely on eyewitness report of . A law enforcement éiter’s decision not to arrest under

citizeninformer Loveday v State, 74 W (2d) 503, 247 NW (2d)6L f ; i
Seenoteto 66.12, citing City of Madison Ricky Two Crow 88 W (2d) 156, 276 LS S€ction may not be based solely upon the absence of visible

NW (2d) 359 (Ct. App. 1979). indicationsof injury or impairment.
Seenote to Art. |, sec.1, citing State vL.ee, 97 W (2d) 679, 204 NW (2d) 547 (Ct. 2. A procedurefor the written report and referral required

App. 1980).
Arrestby out-of-state police was valid citizerdrrest.State vSlawek, 14 W (2d) undersub.(4). . Lo L
332,338 NW (2d) 120 (Ct. App. 1983). 3. A procedure for notifying the alleged viction the incident

Seenote to Art. |, sec.1], citing State vRodgers, 19 W (2d) 102, 349 NW (2d) of the prov|S|0nS in Sub(S)‘ the procedure for releas|nge

453 (1984). A .
Municipal police may arrest and detain a person for whom another municipal%;reSted person and the likelihood and probable time of the
in another county has issued a civil arrest warrant. 61 Gtnp. 275. arrestecbersorS release.

City policeman is law enforcementfiokr and trafic officer within 345.22. 61 (b) In the development of these policies, each law enforcement

Atty. Gen. 419. . X . . )
agencyis encouraged to consult with communitgamizations
968.075 Domestic abuse incidents; arrest and pro - andother law enforcement agencies with expertise in the recogni

(a) “Domestic abuse” means any of the following engaged in (¢) This subsection does not limit the authority of a law
by an adult person against his leer spouse or former spouseenforcemenagency to establish policies that require arnaster
againstan adult with whom the person resides or formestyded Morecircumstances than those set forth in ¢2p.
or against an adult with whom the person has a child in common:(4) REPORTREQUIREDWHERENO ARREST. If a law enforcement

1. Intentional infliction of physical pain, physical injuryir ~ Officer does not make an arrest under this section whenftberof

ness. hasreasonable grounds to believe that a person is committing or
2. Intentional impairment of physical condition. hascommitted domestic abuse and that pessauts constitute
3. A violation of $940.225 (1)(2) or (3). the commission of a crime, thefficer shall prepare a written

reportstating why the person was ratested. The report shall

L P ; . Ye sent to the district attorneydfice, in the county where the acts
to fear imminent engagement in the conduct descrilieder 4o piace, immediately after investigation tfe incident has
subd.1,, 2. or3. . .. beencompleted. The district attorney shall review the report to

(b) “Law enforcement agency” has the meaning specified fizterminewhether the person involved the incident should be
$.165.83 (1) (b) _ ~ chaged with the commission of a crime.

(2) CIRCUMSTANCESREQUIRING ARREST. (@) Notwithstanding (5) CONTACT PROHIBITION. () 1. Unless theris a waiver
s.968.07and except aprovided in par(b), a law enforcement ngerpar (c), during the 72 hours immediately following an arrest
officer shall arrest and take a person into custody if: for a domestic abuse incident, the arrested person shall avoid the

1. The oficer has reasonable grounds to believe that the pegsidencef the alleged victim athe domestic abuse incident and,
sonis committing or has committed domestic abuse and that hexpplicable, any premises temporarily occupied by the alleged
persons actions constitute the commission of a crime; and  victim, and avoid contacting or causing any person, other than law

2. Either or both ofhe following circumstances are presentenforcementbfficers and attorneys for the arrested person and

a. The oficer has a reasonable basis for believing ¢oatin  allegedvictim, to contact the alleged victim.
ueddomestic abuse against the alleged victim is likely 2. An arrested person who intentionally violates this para

b. There is evidence of physical injury to the allegitim. ~ graphshall be required to forfeit not more than $1,000.

(b) If the oficer’s reasonable grounds for belief under (@r (b) 1. Unless there is a waiver undet. (&r a law enforcement
1. are based on a report of an alleged domestic abuse incidentpffieer or otherperson who releases a person arrested for a domes
officer is required to make an arrest under (@gonly if the report tic abuse incident from custody less than 72 hours after the arrest
is received, within 28 days after the day the incident is allegedsioall inform the arrested person orally and in writing of the
have occurred, by thefiader or the law enforcement agency tharequirementsunder par(a), the consequences of violating the
employsthe oficer. requirementsand the provisions of 839.621 The arrested per

(3) LAW ENFORCEMENTPOLICIES. (a) Each law enforcementsonshall sign an acknowledgment on thitten notice that he or
agency shall develop, adopt and implement written po"Cieghehas received notice and understands the requirements, the
regardingarrest procedures for domestic abuse incidents. TeRnhsequences ofolating the requirements and the provisions of

4. A physical act that magause the other person reasonabl

policiesshall include, but not be limited to, the following: 5.939.621 If the arrested person refuses to sign the noticer he
1. Statements emphasizing that: shemay not be released from custody
a. In most circumstances, other than those under(2)ta 2. If there is a waiver under pér) and theperson is released

law enforcement dicer should arrest and take a person into cugndersubd.1., thelaw enforcement diter or other person who
tody if the oficer hasreasonable grounds to believe that the peféléaseshe arrested person shall inform the arrested person orally
sonis committing or has committed domestic abuse and that @fdin writing of the waiver and the provisions 0989.621
persons actions constitute the commission of a crime. 3. Failure tocomply with the notice requirement under subd.
b. When the dfcer has reasonable grounds to believe that regarding a person who is lawfully released from custody bars
spousesformer spouses or other persons who reside togethe@girosecution undepar (a), but does not &ct the application of
formerly resided together are committing or has@emmitted S-939.621in any criminal prosecution.
domesticabuse against each othdre oficer does not have to  (c) At any time during the 72—hour period specified in (@gr
arrestboth persons, but should arrest the person whomfikerof thealleged victim may sign a written waivef the requirements
believesto be the primary physicafggressorin determining who in par (a). The law enforcement agency shall have a waiver form
is the primary physical aggressan oficer should consider the available.
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(d) The law enforcement agency responsible for the arrest9®8.08 Release by law enforcement officer of  arrested
aperson for a domestic abuse incidemall notify the alleged vic person. A law enforcement éiter having custody of person
tim of the requirements under p@) and the possibility of, proee arrestedvithout a warrant may release the person arrested without
durefor and efect of a waiver under pafc). requiringthe person to appear before a judge if the law enforce
(e) Notwithstanding $968.07 a law enforcement fifer shall Mentofficer is satisfied that there are inficient grounds fothe
arrestand take a person into custody if thécef has reasonable iSsuanceof a criminal complaint against the person arrested.
groundsto believe that the person has violated (gr History: 1993 a. 486

(6) ConDITIONAL RELEASE. A person arrested and taken intqygg 0gs5  citation:
custody for a domestic abuse incident is eligible for conditional - .

release.Unless there is a waiver undeib.(5) (C), as part of the e ‘issued by a law enforcementicér, that a person appear in
conditionsof any such release that occurs during the 72 hoWs,,rt and answer criminal chges. A citation is not ariminal

immediatelyfollowing suchan arrest, the person shall be requiregympaintand may not be used as a substitute for a criminal com
to comply with the requirements undaib.(5) (a)and to sign the plaint.
acknowledgmentinder sub(5) (b). The arrested persarelease (2) AUTHORITY TO ISSUE: EFFECT. A law enforcement Giter

shall be conditioned upon his or her signed agreemergftain / P

; ; mayissue a citation to any person whom he or shedesonable
fyom any threats or acts of domestic abuse against the alleged ﬁﬂ%ﬁndao believe has cor);ﬁwitted a misdemeanfocitation may

tim or other person. ) . beissuedn the field or at the headquarters or precinct station of
_ (6m) OrFFIcER IMMUNITY. A law enforcement éiter is  theofficer instead of or subsequent to a lawful arrest. If a citation
immunefrom civil and criminal liability arising out of a decisionjs jssued,the person cited shall be released on his or her own

by the oficer to arrest or not arrest an allegefntler if the deci  recognizance.In determining whether to issue a citation, the law
sionis made in a good faithfeft to comply with this section.  enforcemenbfficer may consider whether:

(7) ProsecuTioNpoLICIES. Each district attorney’ofice shall (a) The accused has given proper identification.
develop,adopt and implement written policies encouraging the (b) The accused is willing to sign the citation.

prosecutionof domestic abuse feihises. The policies shall () The accused appears to represent a danger of harmto him
include,but not be limited to, the following: selfor herself, another person or property

(&) A policy indicating that a prosecutsrdecision not to . ; .
prosecutea domestic abuse incident should not be based: cor(r?r)nu-gil?/ accused can show fient evidence of ties to the
1. Solely upon thebsence of visible indications of injury or (€) The accused hameviously failed to appear or failed to
|mp;urr8ent, the ViCHims ‘'t b ; i respondo a citation.
of the otﬁgp e‘rss\élr? ;nvof\?entjsiennthg ﬁ]ngll dsel:]t_sg?uen prosecution () Arrest or further detention appears necessary to carry out
P ) A > . .. legitimateinvestigative action in accordanegth law enforce
3. Upon the relationshipf the persons involved in the inci mentagency policies.

dent. (3) ConteNTs. The citation shall do all of the following:

_ (b) Apolicy indicating that when any domestic abuse incident ) |gentify the ofense and section which the person is alleged
is reported to the district attorneyofice, including a report made 4, e violated, including the date, and if material, identify the
undersub.(4), a chaging decision by the district attorney ShOUId;}ropertyand other persons involved. '

absentextraordinarycircumstances, be made not later than b) Contain th d add fh ited th
weeksafter the district attorney has received notice of the incj, (P) Contain the name and address of the person cited, or other
dent. identificationif that cannot be ascertained.

(8) EDUCATION AND TRAINING. Any education and training by (©) Idgntn‘y the dficer issuing the citation. . N
the law enforcement agency relating to trandling of domestic  (d) Direct theperson cited to appear for his or her initial
abusecomplaints shall stress enforcementcdminal laws in @PPearancen a designated court, at a designated time and date.
domesticabuse incidents anprotection of the alleged victim.  (4) SERvICE. A copy of the citation shall be delivered to the
Law enforcement agencies asdmmunity oganizations with personcited, and the original must be filed withe district attor
expertisein the recognition and handling ddmestic abuse inci Ney.
dentsshall cooperate in all aspects of the training. (5) ReviEw BY DISTRICT ATTORNEY. If the district attorney

(9) ANNUAL REPORT. (a) Eachdistrict attorney shall submit an declinesto prosecute, he or she shall nottfe law enforcement
annualreport to the department of justice listing all of the folowagencywhich issued the citation. The law enforcement agency
ing: shallattempt to notify the person cited that he or she will not be

1. The number of arrests for domestic abuse inciderttisin chargedand is not required to appear as directed in the citation.

or her county as compiled and furnished by the law enforcement(6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The
agencieswithin the county prior issuance of a citation does not bar the issuance of a summons

2. Thenumber of subsequent prosecutions and convictionsJf2 warrant for the samefefise. o
the persons arrested for domestic abuse incidents. (7) PreparaTIONOFFORM. The judicial conference shall pre

(b) The listing of the numbeaf arrests, prosecutions and Conscg:ggrtyelgcégn; igg content of the citation underss.171
victionsunder par(a) shall include categories by statutory refer ' '

enceto the ofense involved and include totals for all categorieggg 0g  \Warrant on failure to appear . (1) When a defend
History: 1987 a. 3461989 a. 2931993 a. 3191995 a. 304 . ; : ' ; .
NOTE: 1987 Ws. Act 346 which created this sectionstates the legislative antor a witness failso appear bef.ore the court as reqUIred’ of \,/IO
intent and purpose in section 1 of the Act. latesa term of the defendastor witness bond or the defendasit
Questionsy oficer prior to arrest to determine which spouse is primary physicr Witnesss probation, |_f anythe court may Issue a benCh warrant
s 55, 90 1,5, e inpmeniManisariogs e _for the deferdareor winesal arrest which shall direct hal the
ul I \4 u I | 1V : H
ronment. State vLeprich, 160 W (2d) 472, 465 NW (2d) 844 (Ct. App. 1991), ’Héfer;ﬁ:dntlor W|tfr]1ess be brr]()llllght beforehthe coug wnt;]out.unre?
Warrantles@rrest and detention for bail jumpir@6.49, is authorized if probable SONabledelay The court shall state on the record at the time o
causeexists that tharrestee violated the contact prohibition in (5) (a) 1 after beingsuanceof the bench warrant the reason therefor

released under ch. 9688 Atty. Gen. 177 . ) B
This section applies to roommat@sng in university residence halls, whether-pri (2) Prior to the defendart’ appearance in court after the

vately or state owned|If criteria requiring arrest under (2) exist, law enforcemenfi€fendant’'sarrest under sulgl), ch.969 shall not apply
officer must make custodial arrest9 Atty. Gen. 109 History: 1971 c. 2981993 a. 486

nature; issuance; release of
cused. (1) NATURE. A citation under this sectids a diree
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A bench warrant may be directed to all law enforcemdiced$ in the stateith-  warrant. The judge or requesting person shall arrange for all
out regardto whether the defendant is ched with violation of a state statute or ; ; ;
countyordinance. The form of the warrant should be as suggested by 968.04 (3? orntestimony to k,)e recordgd EIthQr di)ystenographlc reporter
7. 62 Atty. Gen. 208. or by means of a voice recording device. The judge shall have the

See note to 6618, citing 70 Atty Gen. 280. recordtranscribed. The transcriptertified as accurate by the
. . . judgeor reporteras appropriate, shdle filed with the court. If
968.10 Searches and seizures; when authorized. A ihetestimony was recorded by means of a voice recording device,

Eearqhof(ja phersotﬂ, objecthoy placg may be made and things mMgXi,dge shall also file the original recording with the court.
eseized when the search IS me} & (e) Contents. The contents of a warrant upon oral testimony
(1) Incident to a lawful arrest; shallbe the same as the contents of a warrant ugiofaei.

(2) With consent; (f) Entry of time of execution. The person who executtse
(3) Pursuant to a valid search warrant; warrantshallenter the exact time of execution on the face of the
(4) With the authority and within the scope of a right of lawfutluplicate original warrant.
inspection, (4) LocATION OF SEARCH. A search warrant may authorize a
(5) Pursuant to a search during an authorized temporary quesarchto be conducted anywhere in the state and may be executed
tioning as provided in 968.25 or pursuanto its terms anywhere in the state.
(6) As otherwise authorized by law History: 1971 c. 2981983 a. 443Sup. Ct. Orderl41 W (2d) xiii (1987).

Judicial Council Note, 1988:Sub. (2) is amended to eliminake preference for
written affidavits as the basis for search warrantselefhoned testimony allows
fasterresponse and the transcribed record is no less adequate for. review

Sub.(3) (a) is amended to eliminate the preference for writfetasgits as the basis
L for search warrantslelephonedestimony allows faster response and the transcribed
968.11 Scope of search incident to lawful arrest.  When  recordis no less adequate for review

a lawful arrest is made,law enforcement @iter may reasonably = Sub.(3) (c) is amended to eliminate the preference for writfitesfts as the basis

e . for search warrantslelephonedestimony allows faster response and the transcribed
searchthe person arrested and an area within such peisune: .o ris no less adequate for review

Totality of circumstances justified search for concealed weapon. PeniState;
74W (2d) 94, 246 NW (2d)15.
See note to Art. |, secllciting Kelly v State, 75 W (2d) 303.

diate presence for the purpose of: Sub. (3) (d) is amended to authorize that the testimony be recorded either by a
(1) protecting the diicer from attack; stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]
(2) Preventing the person from escaping; 968.13 Search warrant; property subject to seizure.
(3) Discovering and seizing the fruits of the crime; or (1) A search warrant may authorize the seizure of the following:

(4) Discoveringand seizing any instrumentsticles or things  (a) Contraband, which includes without limitation because of
which may have been used in the commission of, or which mayumerationlottery tickets, gambling machines or other gam
constituteevidence of, the &nse. bling devices)ewd, obscene or indecent written matfectures,

Automobilesearch consistent witelton does not violate this section. Thise soundrecordings or motion picture films, @Ed money owritten
tion does not require proof offafer’s subjective intent when conducting search-inci

dentto arrest. State ¥ry, 131 W (2d) 153, 388 NW (2d) 565 (1986). instrumentsand the tools, dies, machines or materials for making
See note to Art. I, s.11 citing State viompkins, 144 W (2d)T6, 423 NW (2d) them,and controlled substances, as defined #64.01 (4) and
823 (1988). controlledsubstance analogs, as defined 864..01 (4m)andthe

implementsfor smoking or injecting them. Gambling machines
968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A o gthergambling devices possessed by a shipbuilding business
e o e f o g o Batcomplies wih 5545 085t 10 subjet 0 s scton
designateabbject or a designated place for the purpose of seiz’iﬁ‘ﬁs(,ts)i)or/?cr)]&m;gc\rlivrggh Is the fruit of or has been used indhe

designat t kinds of tyA jud hall i . . . .
seezlr?:m:rgr?tpi?wog;b:g csagsg rigr;ehroy\/lvn{u ge shall issue a (c) Anything other than documents which may constitute evi

(2) WARRANT UPONAFFIDAVIT. A search warrant may be basedjencemc any cnme.

upon sworn complaint or ditlavit, or testimony recorded by a., (d4) Documents which magonstitute evidence of any crime,
phonographiareporteror under sub(3) (d), showing probable if probable cause is shown that the documents are under the con
causetherefor The complaint, &itlavit or testimony may be upon trol of a person who is reasonably suspected to be concerned in the
informationand belief. ' commissionof that crime under €39.05 (2)

(3) WARRANT UPON ORAL TESTIMONY. (a) General rule. A (2) In this section, “documents” includes, but is not limited to,
searchwarrant may be based upon sworal testimony commu books,papersi, recor_dsa recordings, tapes, photographs, films or
nicatedto the judge by telephone, radio other means of elec COMPuteror electronic data.
tronic communication, under the procedure prescribed in this subfiSy: 1971 ¢. 2191979 c. 811995 a. 1, 448

. An adversary hearings not necessary for the seizure of a limited quantity of
section. obscenenaterial as evidence but is necessary before moretigentiary copies are

(b) Application. The person who is requesting the Warrarﬁaized.State ex rel. Howard ©'Connell, 53 W (2d) 248, 192 NW (2d) 201.
shall prepare a duplicate original warrant aedd the duplicate 968.135 Subpoena for documents. Upon the request of

original warrant, verbatim, to the judge. Thelge shall enter o aromey generar a district attorney and upon a showing of
verbatim, what is read on the original warrant. The judge Mgyonablecauseunder s968.12 a court shall issue a subpoena
directthat the warrant be modified. - , requiringthe production of documents, as specified i968.13

(c) Issuance. If the judge determines that there is probablg) The documents shall be returnable todbart which issued
causefor the warrant, the judgshall order the issuance of a war the subpoena. Motions to the court, including, but not limited to,
rant by directing the person requesting the warrant to sign thfstionsto quash or limit the subpoershall be addressed to the
judge’sname on the duplicate original warrarh addition, the  court which issued the subpoena. Any person whiawfully
personshall sign his or her own name tive duplicate original refusesto produce the documents may be compelledbtso as

warrant. The judge shall immediately sign the original warragfovidedin ch.785. This section does not limit orfeét any other
andenter on the face of the original warrant the exact time whefihpoenauthority provided by law

the warrant was ordered to be issued. The finding of probableyistory: 1979 c. 81177 1983 a. 44%.4.
causefor a warrant upon oral testimony shall be based on the sanm®nk’svoluntary surrender of records other than those demanded on the subpoena

kind of evidence as is didient for a warrant upon fiflavit providesno basis for suppression. Stat&wift, 173 W (2d) 870, 496 NW (2d) 713
’ (Ct. App. 1993).

(d) Recording and certification of testimony. When a caller
informsthe judgethat the purpose of the call is to request a wa®68.14 Use of force. All necessary force may be useci@
rant,the judge shall place under oath epetson whose testimony cute a search warrardr to efect any entry into any building or
formsa basis of the application and each person applying for f@pertyor part thereof to execute a search warrant.
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Sehenote to Art. |, sec.q, %iting Statt?1 -vMeier,d 60 W wﬁg) 452} %10 N(;N (|2d) 685. suchnotice as it deems adequate to be given the district attorney

Wherea warrant is issued to search a residence nce of drug dealing, exi intg

gentcircumstances exist to allow police to execute a “no knock” search. SEiee v andall persons who have or may have.an |ntqrethe property .

vens,181 W (2d) 410, ELNW (2d) 591 (1994). andshall hold a hearing to hear all claims to its true ownership.
Exigent circumstances are always present in the execution of searcants If the right to possession is proved to the cewdétisfaction, it

involving felonious drug deliveryIn such case police are not required to adhere §hg|| order the properfyother than contraband or property €ov

;“2%3“423 fann W (20) 2‘13*(‘539%*)?““”9 such a warstate vRichards, 201 W oo 4ynder sub(1m) or (1r) or s.951.165 returned if:

(a) The property is not needed as evidencd oeeded, satis
968.15 Search warrants; when executable. (1) A search factoryarrangements can be made for its return for subsequent use
warrantmust be executed amefturned not more than 5 days aftegsevidence; or

the date of issuance. o o (b) All proceedings in which it might be required have been
(2) Any search warrant not executed within the tipnevided completed.

in sub.(1) shall bevoid and shall be returned to the judge issuing (1Im) (a) In this subsection:

it. [N . S
Executionof search warrant is timely if in complianaéth (1) and if probable 1. “Crime” includes aract committed by aJuven”e or incem

causewhich led to issuance still exists at time of execution. Defense has burdefp&tentadult which would have been a crime if the act had been
proof in timeliness challenge. StateBdwards, 98 W (2d367, 297 NW (2d) 12 committedby a competent adult.

(1980). 2. “Dangerous weapon” has the meaning given B38.22

968.16 Detention and search of persons on premises. (10).

The person executing theearch warrant may reasonably detain (b) If the seized property is a dangerous weapon or ammuni

andsearch any person on the premises at the time to protect hion, the property shall not be returnedany person who com

self or herself from attack or to prevent the disposatlanceal mitteda crime involving the use of the dangerous weapdheor

mentof any item particularly described in the search warrant. ammunition. The property may be returned to the rightful owner
giSftoné: ﬁ9d3 al.Jm486 | and domini o tto b d underthis section if the owner had no prior knowledge of and gave

e oncn Sivkoee, S50 3 (43 57 w0 consent o the commission of the crinzoperty which may

(2d) 494 (Ct. App 1990). not be returnedo an owner under this subsection shall be disposed
Seenote to Article |, Sectionilciting State vJeter 160 W (2d) 333, 466 NW (2d) Of under subg(3) and(4).

211(Ct. App. 1991). . . ) .
Frisk of persomot named in search warrant during execution of warrant was re, (1r) If the seized property is a firearm seized und&d <20

sonablewhere occupants of the residence were very likely to be involved in drug tras) (cv), the court that issued that order shall order the firearm
ficking; drugs felt in a pocket during the frisk were lawfully seized where fleeof returnedif the prohibitionunder s51.20 (13) (cv) 1has been can
hadprobable cause to believe there was a connection between what was felt and ‘Eﬂgfedunder s51.20 (13) (CV) 2or (16) (gm)

inal activity. State vGuy, 172 W (2d) 86, 492 NW (2d) 241992).
(2) Propertynot required for evidence or use in further inves
968.17 Return of search warrant. (1) The return of the tigation, unless contraband or property covered under (dui)
searchwarrant shall be made within 48 hours after executitimeto or (1r) or s.951.165 may be returned biyne oficer to the person
clerk designated in the warrarithe return shall be accompaniedrom whom it was seized without the requirement of a hearing.

by a written inventory of any property taken. Upon request, the (3) (a) First class cities shall dispose of dangerous weapons
clerk shall deliver a copy of the inventory to the peré@m o ammunition seized 12 months after takjpassession of them
whomor fromwhose premises the property was taken and to th&he ownerauthorized under sutilm), has not requested their
applicantfor the search warrant. returnandif the dangerous weapon or ammunition is not required
(2) An affidavit or complaint made in suppaot the issuance for evidence or use in further investigation and has not tisen
of the warrant and the transcript of any testimony taken shall pesedof pursuant to a court order at the completion of a criminal
filed with the clerk within 5 days after the date of the execution attionor proceeding Disposition procedures shall be established
any search warrant. by ordinance or resolution and may include provisions autho
History: 1971 c. 298 rizing an attempt to return to the rightful owner afgngerous

In computing the time within which a search warrant must be returned, the ¢ iti i
may exclude the hours between 4:30 Friday and 8 A.M. Man8agh a delay would C\H/éaponsor ammunition which appear to be stolen or are reported

notaflectthe validity of the search. Statehleier, 60 W (2d) 452, 210 NW (2d) 685. Stolen. If enacted, any sugprovision shall include a presumption
Thetrial court erred in suppressiegntrolled substances and associated paraphethatif the dangerous weapons or ammunition appear to be or are
naliaseized pursuant to search warrant on the grthetda transcript of testimony reportedstolen an attemp/t/ill be made to return the dangerous
uponwhich thewarrant was based was not filed within 5 days of its execution, as " h hori iahtful h
requiredby (2), because: (1) 968.22 provides that no evidence seizedseailen WEaPONSOr ammunition to the aut orized rightfu OW_n&ft €
warrant be suppressed duetechnicalirregularities not décting defendant’sub  return of a seized dangerous weapon other than a firearm is not
stantialrights; (2)the 5-day filing requirement is a ministerial duyviolation of ; 1 i
which does not invalidate search absent prejudice; and (3) there was no prejudi%gqUESte¢y its rightful owner un(_:ier sulil) and is nOt returned
wherethe transcript was filed approximately 6 wegkisr to the filing of the infor y the oficer undersub.(2), the city shall safely dispose of the
mation,before which defendant was statutorily precluded from makingrantipn dangerougveapon arif the dangerous weapon is a motor vehicle,
tosuppress. State kzlam, 68 W (2d) 614, 229 NW (2d) 664. asdefined in $340.01 (35) sell the motor vehicle following the
968.18 Receipt for seized property . Any law enforcement Procedureunder s973.075 (4)or authorize a law enforcement
agencyto retain and use the motor vehicle. If the return of a seized

officer seizing any items without a search warrant shall give; ition i ¢ ted by it thorized rightful
receiptas soon as practicable to the person from whose possesij§™m Or @mmunition is not requested by its authorized rightfu

theyare taken. Failure to give such receipt shalteader the evi 0Wherunder sub(l) and is not returned by thefioer under sub.
denceseized inadmissible upon a trial. (2), the seized firearm or ammunition shall be shipped to and

becomeproperty of the state crime laboratories. A person desig

968.19 Custody of property seized. Property seized under natedby the department of justiceay destroy any material for
a search warrant or validly seized without a warrant shall be saf¢jich the laboratory has no use or arrange for the exchange of
keptby the oficer, who may leave it in the custody of the sHerifMaterialwith other public agencies. In lieu of destruction, shoul

andtake a receipt therefso long as necessary fbe purpose of derweapons for which the laboratories have no use shall be turned
beingproduced as evidence on any trial. overto the department of natural resources for sale and distribu

tion of proceeds under 29.06
968.20 Return of property seized. (1) Any persorclaim- (b) Except as provided in péa) or sub(1m)or(4), a city vil-
ing the right to possession pfopertyseized pursuant to a searchage, town or county or other custodian of a seized dangerous
warrantor seized without a search warrant may apply for its retuweaponor ammunition, if the dangerous weapon or ammunition
to the circuit court for theounty in which the property was seizeds not required for evidence or use in further investigation and has
or where the search warrant wasurned. The court shall ordernot been disposed of pursuant to a court order at the completion
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of a criminal action oproceeding, shall make reasonabferts A. B., being duly sworn, says that on the .... day of ...., A. D.,
to notify all persons who have or may have an authorized rightfif..,in said countyin and upon certain premises in the (dityvn
interestin the dangerous weapon or ammunition of the applicationvillage) of ... in said countypccupied by .... and more particu
requirementsinder sub(1). If, within 30 days after the notice, anlarly described as follows: (describe the premises) there are now
applicationunder sub(1) is not made and the seized dangerouscated and concealed certalings,to wit: (describe the things
weapon or ammunition is noéturnedby the oficer under sub. to be searched for) (possessed for the purpose of evading or violat
(2), the city village, townor county or other custodian may retairing the laws of the state of ig¢onsinand contrary to section ....
the dangerous weapon or ammunition audhorize its use by a of the Wsconsin statutes) (owhich things were stolen from their
law enforcement agencgxcept that a dangerous weapon used irue owner in violation of section .... of the Wconsin statutes)

the commission of a homicide or a handgun,dafined in s. (or, which things were used in the commission of (or may consti
175.35(1) (b), may not beetained. If a dangerous weapon otheute evidence of) a crime to wit: (describe crime) committed in
thana firearm is not so retained, thigy, village, town or county Violation of section ... of the Wfconsin statutes).

or other custodiashall safely dispose of the dangerous weapon Thefacts tending to establish the grounds for issuing a search
or, if the dangerous weapon is a motor vehicle, as defined inm@rrantare as follows: (set forth evidentiary facts showing prob
340.01(35), sell the motor vehicle followinthe procedure under ablecause for issuance of warrant).

$.973.075 (4) If a firearm or ammunition is not so retained, the \whereforethe said A. Bprays that a search warrant be issued
city, village, town or county or other custodian shall ship it to thg search suclpremises for the said propersnd to bring the
statecrime laboratories and it is then the property ofldherate  same,if found, and the person imhose possession the same is

ries. A person designated by the departmehfustice may found,before the said court (dsefore the ... court for ... county),
destroyany material for which the laboratories have no use g§f be dealt with according to law

arrangefor the exchange of material with other public agencies. (Signed) A. B
In lieu of destruction, shoulder weapons for which the laboratory Subscribed and to bef thi d f- '19
hasno use shall be turned oves the department of natural ubscribed and sworn fo before me s ... day ot ..., 13
resourcedor sale and distribution of proceeds unde&2%06 ...., Judge of the .... Court.

(4) Any property seized which poses a danger to life or othed ATE OF WISCONSIN,
propertyin storage, transportation or use and wisafot required ... County
for evidence or further investigatiahall be safely disposed of SEARCH WARRANT.
upon command of the person in whose custtlgy are com |n the .... court of the ... of ....
mitted. The city village, town or county shall by ordinanceres  THE STATE OF WISCONSIN, @ thesherif or any constable or
olution establish disposal procedures. Procedures may incl peace dfcer of said county:
provisionsauthorizing an attempt to return to the rightiuiner . j . ] - .
substancesvhich have acommercial value in normal business WhereasA. B. has this day complained (in writing) to the said

: h . courtupon oath that on the .... day of ...., A. D., 19.., in said county
usageand donot pose an immediate threat to life or propetfy . ; S ] . ”
enactedany such provision shall include a presumption that if tli%and upon certain premises in the (dgwnor village) of ... in

> - idcounty occupied by .... .... and more particularly described as
substanceppears to be or is reportstblen an attempt will be ¢ 5 e (d)fescribpe) the %remises) there a?e nomteé/ and con
madeto return the substance to the rightful owner '

History: 1977 c.260 1977 ¢, 44% 497 1979 c. 2211981 c. 1601983 a, 189 Ccaled certain things, to wit: (describe the things to be searched
5.329 (3) 1983 a. 2781985 a. 2%s.2447t0 2449 3200 (35) 1987 a. 2031987 a. 10r) (possessed for the purpose of evading or violating the laws of
3325s.64; 1993 a. 90196, 1996 a. 157 the state of Visconsin and contrary to section .... of Wisconsin

Claimantof property seized has therrden of showing that it is not contraband andstatutes)or, which things were stolen from their true owriar
is not needed as evidence in a possible retrial. Money may be appliegaythent ; ; : i f B ;
of counsel fees. @terv. Sauk County Clerk of Court, 53 W (2d) 178, 191 NW (2d)\/|0|atIon of_sectlon Of_ th_e Vgconsin StatUtes) (or Wh|Ch thlngs
852. wereused in the commission of (anay constitute evidence of)

Under(1m) (b) term “rightful owner” refers to innocent person who owned firearra crime, to wit: (describe crime) committed in violation of section
or ammunition at time éénse was committed. StateéWilliams, 148 W (2d) 852, ....of theWisconsin statutes) and prayed that a search warrant be

436 NW (2d) 924 (Ct. App. 1989). ; ot h said - f d
Whetherexplicit photographs seized during the execution of a search warrant wisgU€dlo search said premises tor sal property

contrabandliscussed. In re Return of Property in Statenhof, 185 W (2d) 600, Now, therefore, in the name of the state ag®dnsin you are
51%:‘&;533?? ﬁéﬁﬁﬁ(‘)fﬁ?‘cnmi o has ot been commenced: the orggS0MMandedorthwiith to search the said premises for said things,
erty owner has the burden ofgmoving for the return of the prop@mpremeﬁeo? Pandif the same or any portion thereof are found, to bring the same
Inc. v. Schulz, 808 F Supp. 1380 (1992). andthe person in whose possession the same are found, and return

this warrant within 48 hours before the said cdort before the
968.21 Search warrant; secrecy . A search warrant shall be.... court for .... county), to be dealt with according to. law
issuedwith all practicable secrecand the complaint, fdlavit or Dated this .... day of ...., 19...
testimonyupon which it is based shall not be filed with the clerk

L . . ..., Judge of the .... Court.
or made public in any way until the search warrant is executed. 9

INDORSEMENT ON VARRANT

968.22 Effect of technical irregularities. No evidence  Received byme..., 19., at.... o'clock ....M.

seizedunder a search warrant shall be suppressed becaesk of ..., Sherif (or peace dicer)
nical irregularities not décting the substantial rights dhe RETURN OF OFFICER
defendant. State of Visconsin

Theincorrect identification of a building’address in the warrant wateahnical Court,

errorand did not render the resulting search unreasonable when the search madé Was
of the building identified by the informant which was otherwise correctly identified.. County

in the warrant. State Nicholson, 174 W (2d) 542, 497 NW (2d) 791 (Ct. App. 1993). | hereby certify that by virtue of the within warrant | searched
Seealso notes to Art. |, secll o . . . ;
the within named premises and found the following things:
(describethings seized) and have the same now in my possession
subjectto the direction of the court.
Dated this .... day of ...., 19...

968.23 Forms. The following forms for use under thihapter
areillustrative and not mandatory:

TATE OF WI NSIN
S e} SCONSIN, ...., Sherif (or peace dfcer)

.... County
AFFIDAVIT OR COMPLAINT. 968.24 Temporary questioning without arrest.  After
In the .... court of the .... of .... havingidentified himselfor herself as a law enforcementficgr,
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alaw enforcement fiter may stop a person in a public place for (b) Thedetained person is not exposed to the view of any per

areasonable period of time when théagr reasonably suspectssonnot conducting the search;

that such person is committing, is abaatcommit or has com (c) The search is not reproduced through a visuaoond

mitteda crime, and may demand the name and addfdlse per recording;

sonand an explanation of the persogbnduct. Such detention 4y A person conducting the search has obtained the prier writ

and temporary questioning shall be conducted in the vicinigen permission of the chief, shdrir law enforcement administra

wherethe person was stopped. tor of the jurisdiction where the person is detainedyistor her
History: 1993 a. 486 o _ designee,unless therds probable cause to believe that the
Suspiciousehavior of driver and passenger justified detention. St&eebel, : . . .

103W'(2d) 203, 307 NW (2d) 915 (1981). detainedperson is concealing a weapon; and

Defendant'dlight from police oficer may using totality of circumstances test-jus ~ (€) A person conducting the search prepares a report identify

gfgg’("fgg%r)‘“ess investigatory stop. Statdackson, 147 W (2d) 824, 434 NW (2d) jng the person detained, all persons conducting the search, the

Actions suggesting to reasonable policiaafr that individual is attempting to flee time, date and place of treearch and the written authorization
is adequately suspicious to support investigatory stop. Stateferson, 155 W (2d) requiredby par(d), and provides a copy of the report to the person

77,454 NW (2d) 763 (1990). detained.
Seenoteto Art. 1, Sec. 1, citing State vRichardson, 156 W (2d) 128, 456 NW 3) N ther th hvsici hvsici istant
(2d) 830 (1990). (3) No person other than a physician, physician assistant or

Terry rule appliesonce person becomes valid suspect even though encounter kaglisterednurse licensed to practice in this state may conduct a
initially consensual; if circumstances show investigation is not comgledpect phody cavity search.
doesnot have right to terminate it. StateGoyer 157 W (2d) 532, 460IW (2d) 424 Y y . . . . .
(Ct. App. 1990). (4) A person who intentionally violates this section may be

Whena persors activity may constitute either a civil forfeiture or crime, investigafined not morethan $1,000 or imprisoned not more than 90 days
tive stop may be performed. Statévier, 165W (2d) 673, 478 NW (2d) 63 (Ct. App. or hoth.

1990 (5) Thissection doegot limit the rights of any person to civil
968.25 Search during temporary questioning.  When a damagesr injunctive relief.

law enforcement dicer has stopped a person for temporary gues (6) A law enforcement agencags defined in 465.83 (1) (b)
tioning pursuant to $968.24and reasonably suspects that he anay promulgate rules concerning strip searches which at least
sheor another is in danger of physical injuitye law enforcement meetthe minimum requirements of this section.

officer may search such person for weapons or any instrument o[7) This section does not apply to a search of any person who:
article or substance readily capable of causing physical igody  (a) |s serving a sentence, pursuant éoaviction, in a jail, state

of a sort not ordinarily carried in public places by law abiding pe&jrisonor house of correction.

sons. If thelaw enforcement @ter finds such a weapon or instru (b) Is placed in or transferred a secured correctional facility

ment,or any other property possession of which the law enforce, yefined in s938.02 (15m)or a securedhild caring institution,
mentofficer reasonably believes may constitute the commissiaR jefined in s938.02 (159)

of a crime, or which magonstitute a threat to his or her safétg

law enforcement dicer may take it and keep it until the comple
tion of the questioning, at which time the law enforcemefitef ) " .
shalleither return it, if lawfully possessed, or arrest the person so(d) IS confined as a condition of probation undé&78.09 (4)

(c) Is committed, transferred or admitted undersdh971 or

questioned. a 7H7|S§-05|'X 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 95105 1995
History: 1993 a. 486 Intrusive searches of the mouth, nose or ears are not covered by (3). However

Investigatorystop—and—frisk for sole purposédiscovering suspestidentity was  searchesf those body orifices should be conducted by medical personnel to comply
lawful under facts of case. StateFlynn, 92 W (2d) 427, 285 NW (2d) 710 (1979). with 4th and 5th amendmentg1 Atty. Gen. 12

Stop and frisk was not unreasonable search and seizure. .Stfitmmson, 1.3
w T(ﬁd) 38?_, 335 NV@i (?ﬁcé) 8t14 (198?1)- rtment of vehichréep 968.256 Search of physically disabled person. (1) In
is section permits diter to search passenger compartment of vehic ; : u ; ; "
onswhere individual whaecently occupied vehicle is stopped under 968.24 dnrd ofthIS sectlon, p.hysmally.d|sabled F’.‘?TSO“ .means a pe.rs.on who
cer“reasonably suspects that he or another is in danger of physical injury”. .State&duiresan aSSl_Stlve device for mobl_l.n_m_cluqlng, but not limited
Moretto, 144 W (2d) 171, 423 l\j)W (2d) 841 (1988). . ) to, a wheelchaijrbrace, crutch or artificial limb.
1915;(-:é|'.rytempered or torpedoed? The new law of stop and frisk. Lewis. WBB Aug. ) A search of a physically disabled persqn shalpbe
ductedin a careful mannerlf a search of a physically disabled
968.255 Strip searches. (1) In this section: person requires the removal of an assistive device or involves a
(@) *Detained" means any of the following: Eeararenal be conducied with exiteme care by a person who has
1. Arrested for any felony yap

hadtraining in handling physically disabled persons.
2. Arrestedfor any misdemeanor under57.3Q 940.19 History: 1379 c. 240 g py 4 P

941.20(1), 941.23 941.237 941.24 948.6Q 948.605 (2) (apr
948.61 968.26 John Doe proceeding. If a person complains to a
3. Taken into custody under38.19and there are reasonabldUdge that he or she has reason to believe that a crime has been
groundsto believe the child has committed an abich if com committedwithin hisor her jurisdiction, the judge shall examine
mitted by an adult would be covered under subdr 2. the complainant under oath and any witnesses produced by him
4. Arrested for any misdemeanor not specifiestind2., any or her and mayand at the request of the district attorney shalt, sub

otherviolation of state law punishable by forfeiture or any loc oenaand examine other witnesses to ascemdiather a crime

ordinanceif there is probable cause lbelieve the person is con asbeen committed and by whom committedhe extent to

: : : . . ich the judge may proceed in the examination is within the
g?fglilqg%?o\:v\?v?ﬁgﬁ ﬁé ?)rtglkr: g IV; gg?ang constinte evidence of tJ’?J,'pdge’sdiscretion. The examination may be adjourned and may

s B . . . be secret. Any witness examined under this section haae
(b) “Strip search” means a search in which a detqmeesiors ¢, nselpresent at the examination but the courssell not be
genitals pubic area, buttocr anus, or a detained female persong)ioedto examine his or her client, cross—examine other wit

breastjs uncovered anédither is exposed to view or is touched bY1esse$)r ague before the judge. If it appears probable from the

aperson conducting the search. ) testimonygiven that a crime has been committed and who-com
(2) No person may be the subject of a strip search unless herfited it, the complaint may be reduced to writing and signed and
sheis a detained person and if: verified; and thereupon a warrant shall is$oethe arrest of the

(a) The person conducting the search is of the same s$k& asaccused. Subject to s971.23 if the proceeding is secret, the
persondetained, unless the search is a body cavity search catordof the proceeding and the testimony taken shall nopba
ductedunder sub(3); to inspection by anyone except tHistrict attorney unless it is
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usedby the prosecution at the preliminary hearing or the trial cbnnectionto the facilities of the service and used in the ordinary
theaccused and then only to the extent that it is so usemburt, courseof its business; or

onthe motion of a district attornegnay compel a person to testify 2. Beingused by a provider of electronic or wire communica
or produce evidence under%2.08 (1) The person is immune tion service in the ordinary course of its business, or by a law
from prosecution as provided in 872.08 (1) subject to the enforcemenbfficer in the ordinary course of his or her duties.

restrictionsunder $972.085 (b) A hearingaid or similar device being used to correct-sub

History: 1989 a. 1221991 a. 88223 315 Ih ina t t better th |
A defendanmust be allowed to use testimony of witnesses at a secret John Iﬂ%rma €aring to not better than normal.

proceeding to impeach the same witnesses at the trial, even if the prosecution doef8) “Electronic storage” means any of the following:
notuse the John Doe testimonMyers v State, 60 W (2d) 248, 208 NW (28)1.

Immunity hearing must be in open court. State ex rel. Newspapers, Giccwit (a) An_y te_mporfiw'ntermed'ate StOFaG_le ofa W'!‘e Qr electronic
Court,65 W (2d) 66, 221 NW (2d) 894. communicationincidentalto the electronic transmission thereof.

Persorchaged as result of John Doe proceeding has no recognized interest in the, ; i i ;
maintenance of secrecy in that proceeding. JohndBoessed. State @' Connor (b) Any storagef a wire or electronic communication by an

77W (2d) 261, 252 NW (2d) 671. electroniccommunication service for purposes of backup protec

No restrictions of the 4th and 5th amendments preclude enforcement of an otéen of the communication.

ff_’g}f}fd%"\t}\’,’%ze(,’;efg‘i'agzg'ﬁ%e&%’ presiding judge in John Doe proceeding. State g «|ntercept” means thaural or other acquisition of the con

See note to Art. I, sec. 8, citing& v State, 79 W (2d) 83, 255 NW (2d) 910. tentsof any wire, electronic or oral communication through the
This section does not violate constitutional separation of powers doctrine. Jangeof any electronic, mechanical or other device.

Doediscussed. State Washington, 83 W (2d) 808, 266 NW (2d) 597 (1978). “ . ; : ”
Balancebetween publis right to know and need for secrecy in John Doe precee (10) “Investigative or law enforcemenofficer” means any

ingsdiscussed. In re 1&/ Family Counseling Services$tate, 95 W (2d) 670, 291 Officer of this state or political subdivision thereof, who is empow

NW (2d) 631 (Ct. App. 1980). eredby the laws of this state to conduct investigations of or to
JohnDoe judge may not issue material witness warrant under 969.01 (3)v.Stat i

Brady, 118 W (2d) 154, 345 NW (2d) 533 (Ct. App. 1984). %aket?rrests fortgér!sez %nulmertated In %?.zsm 96?.'37' ?nql "
WhenJohn Doe proceeding is not joint executive and judicial undertaking,»proc%ﬁya orney authorize y law 10 prosecute or partcipate in the

duredoes not violate separation of powetrine and is constitutional. State v prosecutiorof those denses.

UnnamedDefendant, 150 W (2d) 352, 441 NW (2d) 696 (1989). “ ” ; P - A
A John Doe judge magsue and seal a search warrant and a district attorney m. (11) JUdge means the JUdge sittireg the time an appllcatlon

k) :
independentlyssue a criminal complaint regardless of the existence of theDihn i¥made under ©68.300r his or her successor
A John Doe cannot be used to obtdence against a defendant who has already (12) “Oral communication” meanany oral communication

beenchaged. State \Cummings, 199 W (2d) 722, 546 NW (2d) 406 (1996). I . .
Limits of judges authority in presiding over or conducting John Doe proceedirﬁtteredby aperson eXh'blt'ng an expectation thatabemunica

discussed.76 Atty. Gen. 217 tion is not subject to interception under circumstances justifying
the expectation. “Oral communication” does not include any
968.27 Definitions. In $5.968.28t0 968.37 electroniccommunication.

(1) “Aggrieved person” means a person who was a party to (13) “Pen register” means a device that records or decodes
any intercepted wire, electronic or oral communication or a peglectronicor other impulses that identify tirimbers dialed or
sonagainst whom the interception was directed. otherwisetransmittecbn the telephone line to which the device is

(2) “Aural transfer” means a transfer containing the humagitached. “Pen register” does not include any device used by a
voice at any point from the point of origin to the point of receptiorProvideror customer of a wire or electronic communicaten
(3) “Contents”whenused with respect to any wire, electroni¢/|C€ for billing, or recording as an incidenthiling, for commu

or oral communication, includes aimformation concerning the Nications services provided by the provider or any device used by
substancepurport or meaning of that communication. aprovider or customer of a wire communication service for cost

(4) “Electronic communication” means any transfer of S‘ignsaccountlngpr other like purposes in the ordinary cowsits busi

signals,writing, images, sounds, data or intelligence of any natUPgss- ; . . - .
wholly or partially transmitted by wire, radio, electromagnetic, (14) “Readily accessible to the general public” meanih
photoelectronior photooptical system. “Electronic communica’€SPecto a radio communication, that the communication is not
tion” does not include any of the following: any of the following:

(@) The radio portion of a cordless telephone communication (8) Scrambled or encrypted.
thatis transmitted between the cordless telephone handset and thi) Transmitted using modulation techniques whose essential

baseunit. parameterfiave been withheld from the public with the intention
(b) Any wire or oral communication. of preserving the privacy of the communication.
(c) Any communication made through a tone—only paging (€) Carried on a subcarrier or other signal subsidiary to a radio
device. transmission.
(d) Any communication from a tracking device. (d) Transmitted over a communication system provided by

(5) “Electronic communication service” means any servicgommon carrierincluding a cellular mobile radio telecommuni

that provides its users with the ability to send or receive wire GRtionsutility, as defined in £.96.202 (1) unless the communica
electroniccommunications. fion is a tone-only paging system communication.

(6) “Electronic communications system” means any wire (e) Transmitted on frequencies allocated unt[éCFR part
radio, electromagnetic, photooptical or photoelectronic facilitieg> Subpart D, E or F of part 74, part 94, unless in the case of
for the transmission of electronic communications, and any cofilcommunicatiortransmitted on a frequency allocated untier

puterfacilities or related electronic equipment for tiectronic CFRpart 74thatis not exclusively allocated to broadcast auxiliary
storageof those communications. servicesthe communication is a 2-way voice communicalign

(7) “Electronic, mechanical or other device” means an)r/ad'o‘ . o .
deviceor apparatus which can be used to intercept a wire, elec (15) “Trap and trace device” means a device taptureshe
tronic or oral communication other than: incomingelectronic or other impulses that identify the originating

(a) Any telephone or telegraph instrument, equipment or-facﬂumbemf an instrument or device from which a wire or electronic
ities, or any component thereof, which is: commuqlcatlcinNas transmitted. . ]

1. Furnished to the subscriber or user by a provider of elec (16) “User” means a'?y person v.vho.or entlty that:

tronic or wire communicatioservice in the ordinary course of its  (8) Uses an electronic communication service; and
businessand being used by the subscriber or user in the ordinary(b) Is duly authorized by the provider of the service to engage
courseof its business or furnished by the subscritreuser for in that use.
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(17) “Wire communication” means any aural transfer made in par (a) in which a person is accused of any act constituting a
whole or in part through the use of facilities for the transmissidelony, and only if theparty who consented to the interception is
of communications by the aid of wire, cabigcrowave or other availableto testifyat the proceeding or if another witness is avail
like connection between the pouwftorigin and the point of recep ableto authenticate the recording.
tion,. inClUding the use Of the Connection in any SW|tCh|ng Stat|0n, (4) No otherwise priv”eged Wire’ electronic or oral communi
furnishedor operated by any person engaged as a public utilitydgtionintercepted in accordance with, or in violation of 968.28

providing or operating the facilities for the transmission of intrag 968.370r 18 USC 251002520 may lose its privileged charac
state,interstate or foreign communication8Nire communica gy

tion” includes the electronic storage of any such aural trahsfer
does not include the radio portion of a cordless telephone com

nicationthat is transmitted between the cordless telephone ha : ; : :
setand the base unit. the manner authorized, intercepts wire, electronic or oral com

History: 1971 c. 405,93 1987 a. 3991991 a. 39 munlcatlonsrelatlng to ofenses other than those specified in the

Constitutionalityof 968.27 to 968.30 upheld. State ex rel. Hussofgoelich, 62 orderof a_uthorlzatlon or approvah_e contents thereOf' a_nd e_V|
W (2d) 577, 215 NW (2d) 390. dencederived therefrom, may be disclosadused as provided in

Informantwho is party to tape recorded telephone conversatsmnacquired cen subs_(]_) and(z), The contents and ar@(/idence derived there

versation in his mind, regardless of use of te&perder; it is not an “intercept.” Infor ;
mantmay testify toconversation without use of recording. Statil&loney 161 W from may be used under Sl(B) when authorizedr approved by

(5) Whenan investigative or law enforcemenficér, while
gagedn intercepting wire, electroniar oral communications

(2d) 127, 467 NW (2d) 215 (Ct. App. 1991). the judge who acted on thariginal application where the judge
finds on subsequent application, made as soon as practicable but
968.28 Application for court order to intercept com - no laterthan 48 hours, that the contents were otherwise-inter

munications. The attorneygeneral together with the districtceptedin accordance with s868.28to 968.370r 18 USC 2510
attorneyof any countymay approve a request of an investigativeo 25200r by a like statute.

or law enforcement fiter to apply to the chief judge of the judi  History: 1971 c. 4055.91, 93; 1987 a. 3991989 a. 121359, 1993 a. 981995
-Cial administrative district for the (_:o_unty where the inter_ceptio"h S\C/)idenceof intercepted oral or wire communications can be introduced only if the
IS to take_ place for an order authorlzmg_ or approvmg_the_ Imerce?rfﬂerception was authorized under968.30; consent by one party to the commenica
tion of wire, electronic or oral communication¥he chief judge tionis not suficient. State ex rel. Arnold \County Court, 51 W (2d) 434, 187 NW
may under s968.30grant an order authorizing or approviig (2d) 354.

i i P H inati i Although one-party consent tapes desvful, they are not “authorized by ss.
interceptionof wire, electronic or oral communications by In’Ve5968.28t0 968.33 [, 1985 stats.] and therefore the contents canadnfiged as evi

tigative or law enforcement éiters having responsibility for the gencein chief, but's. 968.29 (3) does not prohibit giving such tapes to the state. State
investigationof the ofense forwhich the application is made. Thev. Waste Management of ¥¢onsin, Inc. 81 W (2d) 555, 261 NW (2d) 147.
authorizatiorshall be permitted only if the interception may-pro \hogreet\) tapeg {;"eg“"“f ?ﬁn\t/ers%twas _obtglnetd Wl_thoutfa courttorg]dﬂf

: - : o efendanbpened the door to the tapaldmission bgxtensive reference to the tape
vide or has provided eV|den_m the commission of _thefahse Qf transcript during his case—-in—chief. Staté\lorecht, 184 W (2d) 287, 518W (2d)
homicide, felony murder kidnapping, commercial gambling, 776(Ct. App. 1994).
bribery, extortion, dealing in controlled substances or controlledSub.(2) authorizes prosecutors to include intercepted communications in a crimi

i i Icomplaint. A prosecutor is a law enforcemerficgr under sub. (2), and prepara

SUbStancanamgs’ a C.OmpUter crime .that IS a felony “nder ;%l'n of complaints is within the prosecuteoficial duties. State.\Gilmore, 193 W
943.7Q or any conspiracy to commit angf the foregoing (2d)403, 535 NW (2d) 21 (Ct. App. 1995).
offenses. The statemay incorporate intercepted communications in a criminal complaint if

History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448 the complaintis filed under seal. Unilateral public disclosure of such communica
tionsin a complaint is not authorized. Such public disclosure does not subject the

L . . communicationto supression, but may entitle the defendaretnedies under s.
968.29 Authorization for disclosure and use of inter - 968.31. State vGilmore, 201 W (2d) 814, 549 NW (2d) 401 (1996).

cepted wire, electronic or oral communications. (1) Any Sinceinterception by government agents of informmtelephone call waaxclu
investigativeor law enforcement &iter who, by any means Sine'YdO“e.tby LEd.e’é!'b?I‘StJe’.“tS anqc;’\’as 'a.WfU'fugdeflfe"e'a""ﬁg'“’”Si? 'at‘hW ?‘d g
authorizecby $5.968.28t0 968.370r 18 USC 251002520 has  tharihe telephone call may have been a privileged communication ustzsnsin
obtainedknowledge of the contents of any wire, electronic or or&lw. United States.\Beni, 397 F Supp. 1086.

communicationpr evidence derived therefrom, may disclose the

contentsto another investigative or law enforcemerficef only 968.30 Procedure for interception of wire, electronic

to the extent that the disclosure is appropriate to the proper-perfar oral communications. (1) Each application for an order
manceof the oficial duties of the dfcer making or receiving the authorizingor approving the interception of a wire, electronic or
disclosure. oral communication shall be made in writing upon oatafinma-

(2) Any investigative or law enforcemenffickr who, byany tionto the qourt and shall stattee appllcanS authorlty tq make
meansauthorized by s868.28t0968.370r18 USC 251002520 theapplication and may hepon personal knowledge or informa
hasobtained knowledge dhe contents of any wire, electronic ortlon_and belief. Each application shall include the following infor
oral communication or evidence derived therefroray use the mation:
contentsonly to the extent the use is appropriate to the proper per (a) The identity of the investigative or law enforcemefitef
formanceof the oficer’s official duties. makingthe application, and thefafers authorizing the appliea

(3) (&) Any person who has received, by any means autHn.
rizedby ss968.28t0968.370r 18 USC 251@0 25200r by a like (b) A full and complete statement of tfects and circum
statuteof any other state, any information concerning a wire; elestancesrelied upon by the applicant, to justify the applicant’
tronic or oral communication or evidence derived therefiater  belief that an order should be issued, including:
ceptedin accordance with s868.28t0 968.37 may disclose the 1 petails of the particulasffense that has been, is being, or
contentsof that communication or that derivative evidence only 5pout to be committed:
while giving testimony under oath orfiifnation in any proceed !
ing in any court or before any magistrate or grand ijuthis state,
or in any court of the United States or of any state, or in any fed
or state grand jury proceeding. . o o

(b) In addition to the disclosure provisions of. g}, any per 3. A particular desgrlptlon of the type of communications
sonwho has received, in the manner described un868.31 (2) soughtto be !”te“?emed' and ) o
(b), any information concerning a wire, electronic or oral commu_ 4. The identity of the person, if known, committing the
nication or evidence derived therefrom, may disclose the contepfi¢nseand whose communications are to be intercepted.
of that communication or that derivative evidence while giving (c) A full and complete statement whether or not other investi
testimonyunder oath or &ifmation in any proceeding describedgative procedurefiave been tried and failed or why they reason

2. A particular description of the nature and location of the
ilities from which or the place where themmunication is to
€intercepted;
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ably appear to be unlikely to succeed if tried or to be too dangemakingthe findings required by sug8). The period of extension
ous. shallbe no longer than the authorizing judge deems necessary to

(d) A statement of the period of time for which theerception achieve the purposes for which it was granted and in no event be
is required to be maintained. If the nature of the investigagionfor longerthan30 days. Every order and extension thereof shall
suchthat the authorizatiofor interception should not automati containa provision that the authorization to intercept shall be exe
cally terminatewhen the described type of communication hagitedas soon as practicable, shall be conducted in such a way as
beenobtained, a particular description of facts establishing-prot9 minimize the interception cfommunications not otherwise
ablecause to believe that additional communications for the safwbjectto interception under this chaptemd must terminate
typewill occur thereafter uponattainment of the authorized objective, or in amgnt in 30

(e) A full and complete statemeat the facts concerning all 4@Ys- In the event the intercepted communication is in a code or
previousapplications known to the individual authoriziagd foréignlanguage, and an expert in that foreign language or code
making the application, made to any court for authorization § Not reasonably available during the interception period, minimi
intercept,or for approval of interceptions of, wire, electronic ofationmaybe accomplished as soon as practicable after the inter
oral communications involving anyf the same persons, facilitiesCePtioN- o -
or places specified in the application, and the action take¢heby ~ (6) Wheneveran order authorizing interceptigentered pur
courton each such application; and suantto ss.968.28t0 968.33 the ordemay require reports to be

() Where theapplication is for the extension of an order madeto the court which issqed the order showing vyhat progress
statemensetting forth the results thus far obtained fromitiber-  hasbeen made toward achievement of the authorized objective

ception,or a reasonable explanationtbé failure to obtain such @ndthe need for continued interception. Such reports Seall
results. madeat such intervals as the court requires.

(2) Thecourt may require the applicant to furnish additional (7) (&) The contents of any wire, electronic or oral communi
testimonyor documentary evidenesder oath or &ifmation in ~ Cation intercepted by any means authorized by 9%8.28to

supportof the application. Oral testimony shall be reduced to wrig68-37shall, if possible, be recorded on tape or wire or other com
ing. parabledevice. The recording of the contents of any wire,-elec

A tronic or oral communication under this subsecsball be done
(3) Uponthe application theourt may enter an ex parte otder such way as will protect the recording from editing or other

asrequested or as modified, authorizing or approving interceptiggerations Immediately ubon the exniration of the period of the
of wire, electronic or oral communications, if the court determin : . y up p . p
%rderor extensions thereof all such recordings and records of an

on the basiof the facts submitted by the applicant that all of th ; | ; | I ¢ hall be filed
following exist: Intercepted wire, electronic or oral communication shall be file
- . L . with the court issuing the order and the court straler the same
(&) There isprobable cause for belief that an individual is €0my, he sealed. Custody of the recordings and records shall be wher
mitting, has committed, or is about to commit a particultersfe  g\er the judge handling the application shall ordéreyshalinot
enumeratedn s.968.28 _ _ be destroyed except upon an order of the issuing or denying judge
(b) There is probable cause for belief that particular commuRindin any event shall be properly kept and preserved for 10 years.
cationsconcerning that énsewill be obtained through such pyplicaterecordings and other records may be made for use or
interception. disclosure pursuant to the provisions for investigations under s.
(c) Other investigative procedures have been tried and h&68.29(1) and(2). The presence of the seal provided for by this
failed or reasonably appear to be unlikely to succeed if tried ordobsectionpr a satisfactory explanation for the absence thereof,
be too dangerous. shallbe a prerequisite for the use or disclosure of the contents of
(d) There is probable cause for belief that the facilities froany wire, electronic or oral communication or evidence derived
which, or the place where, the wire, electronioral communica therefromunder s968.29 (3)
tionsare tobe intercepted are being used, or are about to be usedib) Applications made and orders granted unde?6&.28to
in connection with the commission of théewise, or are leased t0,968.33together with all other papers and records in connection
listedin the name of, or commonly used by the person. therewithshall be ordered sealed by the court. Custody of the
(4) Eachorder authorizing or approving the interception ofpplicationsorders and other papers and records shall be-wher
anywire, electronic or oral communication shall specify: everthe judge shall orderSuch applications and orders shall be

(a) The identity of the person, if known, whose communicalisclosedonly upona showing of good cause before the judge and
tionsare to be intercepted; shall not be destroyed exceph order of the issuing or denying

(b) The nature and location of the communications facilitiégdge’and |n. any_ event s.hall be kept for 10 years. )
which, or the place where authority to intercept is granted and the(C) Any violation of this subsection may be punished as con
meansby which such interceptions shall be made; tempt of court. _
(c) A particular description of the type of communication, (d) Within a reasonable time but not later than 90 days after the
soughtto be intercepted and a statement of the particlensé f11ing of an application for an order of approval under. (iar
to which it relates; which is denied or the termination of the period of an order or
(d) The identity of the agenguthorized to intercept the cem extensionghereof, the issuing or denying judge shall cause to be
municationsand of the person authorizing the application; andS€"vedon the persons named in the order or the application and
(e) The period of time duringhich such interception is autho suchother parties to intercepted communications as the judge
rized,including a statement whether or not the interception shd terminess in the interest of justice, an inventory which shall

automaticallyterminate when the described communication has ludenotice of:
beenfirst obtained. 1. The fact of the entry of the order or the application.

(5) No order entered under this section may authorize or 2: he date of the entry and the period of authorized, approved
approvethe interception of any wire, electronic or oral communP disapproved interception, or the denial of the application.
cationfor any period longer than is necessary to achieve the-objec 3. The fact that during the period wire, electronic or oral-com
tive of the authorization, nor in any event longer than 30 days. TRENicationswere or were not intercepted.
30-dayperiod begins on the earlier of the day on whichrthies (e) The judge mayupon the filingof a motion, make available
tigative or law enforcement B€er first begins to conduct anter-  to such person or the perssicounsel for inspection in the manner
ception under the order or 10 days after the order is enterguovidedin ss.19.35and19.36such portions of thantercepted
Extensionof an ordemay be granted, but only upon applicatiocommunicationsapplications and orders as the judge determines
for an extension made in accordance with §lijpand the court to bein the interest of justice. On an ex parte showing of good
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causeto the issuing judge the serving of the inventory required fiped not more than $10,000 or imprisoned for not more than 5
this subsection may be postponed. The judge shall review syearsor both:
postponemenat the end of 60 days and good cause shall be showna) Intentionally intercepts, attempts to intercepporcures

prior to further postponement. any other person to intercept or attempt to intercept, any wire,
(8) The contents of any intercepted wire, electronic or oralectronicor oral communication.

communicationor evidencederived therefrom shall not be (p) Intentionally uses, attempts to use or procures any other
receivedin evidence or otherwise disclosed in any trial, hearingersonto use or attempt to use any electronic, mechanical or other
or other proceeding in any court of this state unless each patty geviceto intercept any oral communication.

Iess.than 10.days before the trial, hearing or proceeding, has beerac) Discloses, or attempts disclose, to any other person the
furnished with a copy of the court ordeand accompanying contentsof any wire, electronic asral communication, knowing

application, under which the interception was authorized Xy having reason to know that the information was obtained

gfgrr]oevgg d;— ?ﬁztlﬁ;\(lj:g r? e“ggg?:}tlob%m?sme%gy ;hr? "\jﬁ?hetggﬂroughthe interception of a wire, electronic or oral communica
. ; @o X © party -tion in violation of this section or under circumstances constitut
aboveinformation 10 days before the trial, hearing or proceedlriwg violation of this section

andthat the party will not be prejudiced by the delay in receiving . .
the information. (d) Uses, or attempts to use, the contents of any wire, electronic

. . . . r oral communication, knowing or having reasokriow that the
(9) (a) Any aggrieved person in any trial, hearing or proeeeﬁﬁormationwas obtainedhrough the interception of a wire, elec

I&?d? é’rr c?t%fgrreaﬁ?go?i(t); rgfdti?: rstgteen f’gf Zap?;ir:%;{leggéagﬁ/% Ortlronic or oral communication in violation of this section or under

thereof,may move before the trial court or the court granting ﬂ%rcumstancgsonstltgtmg violation of this section. )
original warrant to suppress the contents of any intercepted wire,(€) Intentionally discloses the contents of any celdctronic
electronicor oralcommunication, or evidence derived therefron! Wire communication obtained by authority of £68.28
on the grounds that the communicatioms unlawfully inter 968.29and968.3Q except as therein provided.

cepted;the order of authorization or approval under whichéas () Intentionally alters any wire, electronic or oral communica
intercepteds insuficient on its face; or the interception wast tion intercepted on tape, wire or other device.

madein conformity with the order of authorization or approval. (2) It is not unlawful under s€68.28to 968.37

The motion shall be made before the trial, hearing or proceeding(a) For an operator af switchboard, or anfider, employe or
unlessthere was no opportunity to make the motion or the persgganiof any provider of avire or electronic communication ser

was not aware of the grounds of the motion. If the motion {Fce \whosefacilities are used in the transmission of a wire or-elec
granted,the contents of thentercepted wire, electronic or oralgqnic communication to intercept, disclose or use that communi
communicationpr evidence derived therefrom, sttaditreated as ¢4t in the normal course of his or her employment while
having been obtained in violation of s368.28t0 968.37 The gngagedn any activity which is a necessary incident to the rendi
judgemay upon the filingof the motion by the aggrieved persony;, o his or her service or to the protection of tighits or prop
makeavailable to the aggrieved person or his or her codasel oy of the provider of that service, except that a providenvafea
inspectionsuch portions of the intercepted communication or eVl “ejectronic communication service shalbt utilize service
dence derived therefrom as the judge determines to beiftt¢he ;) <oingor random monitoring except for mechanical or service
eStOfJUSt'Ce'_ ) i quality control checks.

(b) In addition toany other right to appeal, the state shall have (b) For a person acting under color of law to intercept a wire,

theright to appeal: . . electronicor oral communicationyhere the person is a party to
1. From an order granting a motitmsuppress made underthe communication or one of the parties to the communicésn
par.(a) if the attorney general or district attorney certifieshie %;iven prior consent to the interception.
0

judgeor other dficial granting such motion that the appeal is n (c) For a person not acting under color of law to intercept a

enteredor purposes of delay arsthall be diligently prosecuted asvi're, electronic or oral communication whehe person is a party

in the case of other interlocutory appeals or under such rules as8fie communication or where onetbé parties to the communi
supremecourt adopts; or ) L cationhas given prior consent to the interception unless the com
_ 2. From an order denying an application for an order of authgynjcationis intercepted for the purpose of committing any €rim
rization or approval, and such an appeal shall beazte and shall i) o tortious act in violation of the constitution or laws of the

bein camera in preference to all other pending appeals in accqihited States or of any state or for the purpose of committing any
ancewith rules promulgated by the supreme court. otherinjurious act.

(10) Nothing in ss.968.28t0 968.37 shall be construed to (4 For any person to intercept or access an electronic commu
allow the interceptiorf any wire, electronic or oral communica picationmade through an electronic communication system that

t'OHf? betYVf;rl arlgtst)gr?;{ angdggzcé"fgé; 4661993 o, 485 is configured so that the electronic communication is readily
istory: C. 405,93, 1981 c. 33%.26; 1987 a. 3991993 a. accessibldo the general public.

Wherea taped telephone conversatiwas obtained without a court ordéne X . .
defendanbpened the door to the tapa@dmission bextensive reference to the tape  (€) For any person to intercept any radio communication that
transcriptduring his case-in—chief. StateAlbrecht, 184 W (2d) 287, 516 NW (2d) jg transmitted:
776(Ct. App. 1994). : ) _

The statemay incorporate intercepted communications in a criminal complaintif 1. By any station for the use of the general public, or that

the complaint is filed under seal. Uninlateral public disclosure of such communigeelatesto ships, aircraft, vehicles or persons in distress;
tionsin a complaint is not authorized. Such public disclosure does not subject the . .
communicationto supression, but may entitle the defendanttoedies under s. 2. By any governmental, law enforcement, civil defense, pri

968.31. State vGilmore, 201 W (2d) 814, 549 NW (2d) 401 (1996). vatelandmobile or public safety communications system, includ

Supressionf wire communications is reserved for those which are iIIegaIIy-intemg police and fire readily accessible to the genera| publiC'
ceptedand does not aply to legally intecepted communicatidrish are improperly ! !

disclosed. State vGilmore, 201 W (2d) 814, 549 NW (2d) 401 (1996). 3. By a station operating on an authorized frequency within
Communicationgprivacy: A legislative perspective. Kastenmelieavy & Beier  the bands allocated to the amatesitizens band or general mobile

1989WLR 715 (1989). radio services; or
968.31 Interception and disclosure of wire, electronic 4. By any marine or aeronautical communications system.

or oral communications prohibited. (1) Except as other  (f) For any person to engage in any conduct that:
wise specifically provided in s4.96.630r968.28t0968.3Q who 1. Is prohibited by section 633 of the communications act of
evercommits any of thects enumerated in this section may b&934;or
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2. Is excepted from the application of section 705 (a) of the (b) To record the fact that a wire or electronic communication
communicationsact of 1934 by section 705 (b) of that act. wasinitiated or completed in order to protect the providaother

(g) For any person to intercept any wire or electronic ComeI’OVIder _furn_lshlng service toward the Completlon of the wire
nicationthe transmission of which is causing harmful interferené@mmunicationor a user of that service, from fraudulent, unlaw
to any lawfully operating station or consumer electronic equift! or abusive use of service; or
ment, to the extent necessary to identify the sowfdbe interfer (c) Where the consent of the user of that service has been
ence. obtained.

(h) For users of the same frequeneyntercept any radio com (2m) The prohibition of sub(1) doesnot apply to a telephone
munication made through a system that utilizes frequencies matiller identification service authorized under186.207 (2)
toredby individuals engaged in the provisiontoe use of the sys  (3) Whoeverknowingly violates sub(1) shall be fined not
tem, if the communication is not scrambled or encrypted. morethan $10,000 or imprisoned not more than one year or both.

() To use a pen register or a trap and trace device as authoriz&itory: 1987 a. 3991991 a. 268269
underss.968.34t0 968.37 or

(j) For a provider of electronic communication service
recordthe fact that a wire or electronic communication was-ini
atedor completed in order to protect the provjdamother pro
vider furnishing service toward the completion of the wire or-ele

tronic communication, or a user of that service, from fraudulergath or equivalent dirmation, to a circuit court for the county
unlawful or abusive use of the service. wherethe device is to be Ioc‘ated.

(2m) Any person whose wire, electronic or oral communica () An application under sul§1) shall include all of the fel
tion is intercepteddisclosed or used in violation of €68.28to L?véin)g: PP 1)
o}

968.37shall have a civil cause of action against any person w
interceptsdiscloses or uses, or procures any otfeeson to inter
cept,disclose, or use, the communication, and shall be entitle
recoverfrom any such person:

968.35 Application for an order for a pen register or a

tf?ap and trace device. (1) The attorney generalr a district
tb\ttorneymay make application fan order or an extension of an
orderunder s968.36authorizing or approvinthe installation and
fiseof a pen register or a trap and trace device, in writing under

(a) The identity of the person making the application and the
(ﬁﬁlntity of the lawenforcement agency conducting the investiga
ion.

(b) A certification by theapplicant that the information likely

(a) Actual damages, but not less than liquidated damages c : . - . e
putedat the rate of $100 a day for eatdy of violation or $1,000, (EB;EZ ggrﬁ?t?cegz [)i/let\lgg?;;% |?élyongomg criminal investigation

whicheveris higher; History: 1987 a. 399
(b) Punitive damages; and )
(c) A reasonable attorneyfee and other litigation costs rea 968.36 Issuance of an order for a pen register or a trap
i and trace device. (1) Upon an application made under s.
sonably incurred. -
(3) Goodfaith reliance on a court order or on968.30 (7) 968.35 the court shalenter an ex parte order authorizing the

shall constitute a complete defense to any civil or criminal acti stallationand use of a pen register or a trap and trace device

broughtunder ss968.28to 968.37 ithin the jurisdiction of the court if the court fintigat the appli
History: 1971 c. 405,92, 93: 1977 c. 2721985 a. 2071987 a. 3901989 . 56 Canthas certified to the court that the information likely to be

1991a. 294 obtainedby the installation and use is relevant to an ongoing crim
Testimonyof undercover police ier carrying a concealed eavesdroppiegice  inal investigation.

under(2) is not the product of such eavesdropping amadimsissible even assuming i ; : _

the eavesdropping was unconstitutional. Statemith, 72 W (2d) 71, 242 NW (2d) Iovéizn)g An order issuedinder this section shall do all of the-fol

184. :

Theuse of the “called party control device” by the communications commen car a) Specify the identityif known, of the person to whom is

oo L};aeifvb’i?hmtﬁ;‘;f;;eseﬁ,‘{‘gf‘;‘hh:{e“;’sisﬁ;“g;g}g F;\';g{“ggﬁ_"gg,v"“'d not violate g sedor in whose name is listed the telephone line to which the
pen register or trap and trace device is to be attached.
968.32 Forfeiture of contraband devices. Any elec (b) Specify the identityif known, of the person who is the sub

tronic, mechanical, or other intercepting device used in violatigect of the criminal investigation.

of 5.968.31 (1)may be seized a®ntraband by any peacdicér (c) Specify the number and, if known, the physical location of

and forfeited to this state in an action by the department of justihe telephone line to which the pen register or trap and treiee

underch.778 is to be attached and, in the case of a trap and trace device,the geo
History: 1979 c. 3%.92 (8) graphiclimits of the trap and trace order

(d) Provide a statement of thdesfse to which the information

968.33 Reports concerning intercepted wire or oral  jiely 1o be obtained by the pen register or trap and trace device
communications.  In January otach yearthe department of (g|5ies.

justiceshall report to the administrativefioé of the UnitedStates
courtssuch information as is required to be filedllByUSC 2519
A duplicate copy of the reporshall be filed, at the same time
with the ofice of the director of state courts.

History: 1973 c. 1%.37;1977 c. 18%.135 Sup. Ct. Orde88 W (2d) xiii (1979).

(e) Direct,upon the request of the applicant, the furnishing of
information, facilities and technicalassistance necessary to
‘accomplishthe installation of the pen register or trap and trace
deviceunder s968.37

(3) An order issued under this section shall authotiee
968.34 Use of pen register or trap and trace device installationand use of a pen registara trap and trace device for
restricted. (1) Exceptas provided in this section, no persord Period not to exceed 60 days.
may install or use a pen registara trap and trace device without (4) Extensionof the order may be granted, but only upon an
first obtaining a court order under68.360r 18 USC 312%r50 applicationfor an order under 868.35and upon the judicial find
USC1801to 1811 ing required by sub(1). The period of extension shall be for a

(2) The prohibitionof sub.(1) does not apply with respect toPeriodnot to exceed 60 days.
the use of apen register or a trap and trace device by a provider (5) An order authorizing or approving the installation asd
of electronic or wire communication service: of a pen register or a trap and trace device shall direct that:

(a) Relating to the operation, maintenance and testing of a wire(2) The order besealed until otherwise ordered by the court;
or electronic communication service tr the protection of the and
rights or property of the provideor to the protectioof users of (b) The person owning or leasing the line to which the pen reg
thatservice from abuse of service or unlawful use of service; isteror a trap and trace device is attached, or who has been ordered
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by the court to provide assistance to the applicant, not disclose théd) “Significantly exposed” has the meaning given i252.15

existenceof the pen register or trap and trace device oe#ie (1) (em)

tence of the investigation to the listed subscribeto any other (2) In a criminal action under €40.225 948.02 948.025

person, unless or until otherwise ordered by the court. 948.05948.060r948.095 if all of the following applythe district
History: 1987 a. 399 attorneyshall apply to the circuit court for his ber county to

968.37 Assistance in the installation and use of a pen orderthe defendant to submit to a test or a series of tests adminis

register or trap and trace device. (1) Upon the request of teredby a health care professional to detect the presence of HIV
the attorney general, a district attorney or aficef of a law antigenor nonantigenic productsf HIV, an antibody to HIV or
enforcementagency authorizetb install and use a pen registe Sexually transmitted disease and to disclose the results of the test
underss.968.28to 968.37 a provider of wire or electronic com O tests as specified in suld) (a)to (c):

municationservice, landlord, custodian or othperson shall fur (a) The district attorney has probable causksdiieve that the

nish the investigative or law enforcemenffioér forthwith all defendanhassignificantly exposed the alleged victim or victim.
information, facilites and technicalassistance necessary tdf the defendant is convicted, this paragraph does not.apply
accomplishthe installation of the pen register unobtrusively and (1) The alleged victim or victim whis not a minor or the par

with @ minimum of interference with the servidbat the person ent or guardian othe alleged victim or victim who is a minor
soordered by the court accords the party with respeshom the rgauestshe district attorney to so apply for an order

installationand use is to take place, if the assistance is directed (3) Thedistrictattorney may apply under su@) for an order

acourt order under 968.36 (5) (b) fthe following ti d withth - hall d

2) Uponthe request of the attorney general, a district attornatanyo the fo owing imes, and, withthose times, shall do so

(2) Up q y9 . . ¥ soon as possible so as to enable the court to provide timely
or an oficer of a law enforcement agency authorized to receive t Btice:

resultsof a trap and trace device undera§8.28t0968.37 a pro . . e
vider of a wire or electronic communication service, landlord, (8) Ator after the initial appearaned prior to the prelimi
custodianor other person shall install the device forthwith on tHgary examination.
appropriatdine and shall furnish the investigative or law enferce (b) If the defendant waives the preliminary examination, at any
ment officer all additional information, facilities and technicatime after the court binds the defendant over for trial and before
assistanciéncluding installation and operationthie device uncb averdict is rendered.
trusively and with a minimum of interference with tkervices (C) At any time after the defendant is convicted.
that the perzon S?] o_rdereltj by the dcourt _accordi th’? part)_? With 4y The court shall set a time for a hearing on the matter under
irr?:tgtlalgttti%rYVan?jmatsseisltgfl?e ?;'0 dqrggte;%e IS to tat e %ace, Id trgnub.(Z) during the preliminary examination, if siB) (a)applies;
: y @ court order UNder gy the defendant is bound over for trial and before a veislict

3083600 (0 Urless othenvise orderty the cour e 841 rencere su. (9 (9 apples; o aferconvicton, i) 9

p applies. The court shall give the district attorney and the defend

enforcementgencydesignated bthe court, at reasonable inter X - - .
vals during regular business hours for the duration of the ordegntnotice of the hearing at least 72 hours pidhe hearing. The

3) A iderof a wi | . L . defendantmay havecounsel at the hearing, and counsel may
Ian(dl)or q F():L%\{Ioc?i;% %r‘"’gﬁ]g: ;:rcstg?]n'\zﬁgTuTrﬂg'rfggofgcsiﬁ&'geexamineanql cross-examine witnesses. If the court finds probable
technicalassistance under this section shall be reaso causeto believe that theefendant has significantly exposed the
pensatedor the reasonable expenses incurred in provmidhilnbg t ictim or alleged victim, the court sha!l order the defendant to sub
facilities and assistance it to a test or a series of tests admln_lstered by a he_alth care profes
- o . sionalto detect the presence of KiBhtigen or nonantigenic prod

_(4) No cause of action may lie in any court against any prgqisof Hiv, an antibody to HIV or a sexually transmitted disease.
V|der|of awire ortelectr(t)r:uc com(?uglcatlon sefrwce, |t§c&jefs, The court shall require the health care professional who performs
emrggoog?:girﬁzggnof g;;stgaigeir? ;icgr%r:r?gg vf/)irtr?trtz\gqswg-a thetest to disclose the test resuitishe defendant. The court shall
courtor’der under 968.36 require the health care professional who perfor_ms the test to

) refrain, notwithstanding s252.15 (4)(c), from making the test

(5) A good faith reliance on a court ordarlegislative authori  egitspart of the defendarstpermanent medical record and to
zationor a statutory authorization iscamplete defense against

any civil or criminal action brought under $68.28to 968.37 disclosethe results of the test to any of the following:

History: 1987 a. 399 ~ (a) The alleged victim or victim, if the alleged victimactim
. . . . . is not a minar
968.38 Testing for HIV infection and certain  diseases. (b) The parent or guardian of the alleged victim or victim, if
(1) In this section: thealleged victim or victim is a minor

() “Health care professional” means a physician or a+egis () The health care professionaho provides care to the
terednurse or licensed practical nurse who is licensed under ﬁnegedvictim or victim, upon request by the alleged victim oF vic

441 . ) . tim or, if the alleged victinor victim is a minorby the parent or
(b) “HIV" means any strain of human immunodeficiencyyyardianof the alleged victim or victim.

virus, which causes acquired immunodeficiency syndrome. History: 1991 a. 2691993 a. 2732, 183 227, 495 1995 a. 456
(bm) “Physician” has the meaning given i48.01 (5) Acquittal on a chage of sexual intercourse with a minor did not prevent an order

« : ; ” : : - fqr HIV testing following a conviction for sexual assault; the test is probable cause
(C) Sexua”y transmitted disease” has the meaning given Ina?i[dis not governed by the outcome of the trial. StaRawr 182W (2d) 349, 513 NW
252.11(2). (2d) 647 (Ct. App. 1994).
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